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THE PROBLEM OF CORRELATING LAW 
ECONOMICS AND ETHICS* 


Joun R. Commons 


In these latter days physics, chemistry and astronomy have 
been correlated by the discovery of a unit of activity common to all 
of them. Roughly speaking, the former units in physics had been 
molecules, the units in chemistry had been atoms, the units in as- 
tronomy had been planets and stars. And the “energies” which 
made these units move were heat, electricity, chemical affinity, grav- 
ity. But nowadays the unit common to all of them is a unit of 
activity, the interaction of electrons and protons. The concept of 
energy disappears. Four hundred million million vibrations per sec- 
ond is the color red in the human mind, but it is that many wave- 
lengths in physics, chemistry and astronomy. 

This analogy roughly describes the problem of correlating law, 
economics and ethics. It is the problem of discovering a unit of 
activity common to them. 

In the field of economics the units had been, first, Ricardo’s com- 
modities and the individuals who produced commodities, while the 
“energy” was human labor. Then the units continued to be the 
same commodities, but the individuals became those who consumed 
commodities, and, at the hands of Menger and Jevons, the “energy” 
became the stimuli of wants, depending upon the quantity and kind of 
the commodity. In either case, by analogy to physical science, these 
opposing energies of labor and want, magnified into “elasticities of 
supply and demand,” could be physically correlated in terms of 
tendency towards an equilibrium at Ricardo’s “margin of cultivation” 
or Menger’s “marginal utility.” This correlation was accomplished 
by the “neo-classicists,” led by Alfred Marshall (1890). 

There was no need of a further correlation with law or ethics—in 
fact these latter were avowedly excluded, because the relations on 
which the economic units were constructed were relations between 
“man and nature” and not between “man and man.” One was Ri- 
cardo’s relation between human labor and the resistance of nature’s 
forces; the other was Menger’s relation between the quantity wanted 
of nature’s forces and the quantity available. Neither statute law, 





* Comments on GENy, FRANCOIS, METHODE D’INTERPRETATION ET SouRCES EN Droit PRIVE 
Positir (1899, 1919), contributed to the volume to be published in honor of Geny. 
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nor ethics, nor custom, nor judicial decision had anything to do with 
either of these relationships. 

We know that the historical and ethical schools of economists, 
led by Schmoller and others,! revolted against these doctrines, but 
these schools, even in their culminating form of the “ideal typus” 
as proposed by Rickert and Max Weber,? never were able to in- 
corporate into what remained merely descriptions or ideals of 
historical process the economic principles derived from Ricardo and 
Menger. This, however, can be done if we discover a unit of ac- 
tivity, and if we define “principles” as mere similarities of cause, 
effect or purpose common to these activities. 

The courts of law deal with human activity in its relation, not of 
man to nature, but of man to man. But they deal with this activity 
only at a certain point, the point of conflict of interests between 
plaintiff and defendant. But economic theory, based on relations of 
man to nature, had no conflict of interests in its units of investigation, 
since its units were commodities and individuals. These ultimate 
units produced, in fact, a harmony of interests rather than a con- 
flict of interests. Hence the ultimate unit to be sought in the prob- 
lem of correlating law, economics and ethics is a unit of conflicting 
interests. 

But this is not enough. The ultimate unit of activity must also be 
a unit of mutually dependent interests. The relation of man to man is 
one of interdependence as well as conflict. 

But still further, this ultimate unit must be one which not only 
is continually repeating itself, with variations, but also one whose 
repetitions are expected by the participants to continue in the future 
substantially similar to what they are in the present and have been 
in the past. The unit must contain security of expectations. 

Thus the ultimate unit of activity which correlates law, economics 
and ethics must contain in itself the three principles of conflict, mu- 
tuality and order. This unit is a transaction. 

But when we analyze transactions we find that they resolve 
themselves into three types, which may be distinguished as bargain- 
ing transactions, managerial transactions and rationing transactions. 
These are functionally interdependent, and their interdependence 
constitutes the whole which, following American usage, we name a 





1Cf. Commons, Das Anglo-Amerikanische Recht und die Wirtschaftstheorie, in 3 Die 
WIRTSCHAFTSTHEORIE DER GEGENWART (1928) 292-317. 

2. Rickert, Dre GRENZEN DER NATURWISSENSCHAFTLICHEN BEGRIFFSBILDUNG (1902); 
Weser, Die Objektivitat der socialwissenschaftlichen und sozialpolitischen Erkenntnis (1904) 
19 Arcuiv F. SoziaLw. 22. 
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going concern. A going concern is a joint expectation of beneficial 
bargaining, managerial and rationing transactions, kept together by 
“working rules.”” When the expectations cease, then the concern quits 
going. 

This going concern is itself a larger unit, and is analogous to that 
which in biology is an “organism,” or in physics a “mechanism.” But 
its components are not living cells, nor electrons, nor atoms—they 
are transactions which transfer ownership. By a study of the 
theories of economists, in the light of decisions of courts, the bar- 
gaining unit is found to consist of four parties, two buyers and two 
sellers, all of whom are treated legally as equals. The resulting for- 
mula may be pictured in terms of the offers made by the participants, 
as follows: 

Formula of Bargaining Transaction—Legal Equals 
B $100 B! $90 
S $110 S! $120 

The competing buyers offer to pay $100 and $90; the competing 
sellers offer to accept $110 and $120. The final price will lie between 
$100 and $110. 

But managerial and rationing transactions are, in law and eco- 
nomics, the relation of a superior to an inferior. In the managerial 
transaction the superior is an individual, or a hierarchy of superiors, 
giving orders which the inferior must obey, like the relations of 
foreman to worker or sheriff to citizen. But in the rationing transac- 
tion the superior is a collective superior, like a board of directors of 
a corporation, or a legislature, or a communist or fascist govern- 
ment, or a cartel, which pro-rates among inferiors the burdens and 
benefits of the concern. The formula of a managerial or rationing 
transaction is therefore the picture of a relation between two parties 
instead of four, as follows: 

Managerial and Rationing Transactions 
Legal Superior 
Legal Inferior 
I. BARGAINING TRANSACTIONS 

It is first necessary to distinguish the double and even treble 
meanings of the word exchange, as used by the early economists, 
which served to conceal both the marketing process of bargaining 
from the labor process of managing, and the legal from the economic 
process. The concept of exchange had its historical origin from the 
pre-capitalistic period of markets and fairs. The merchant then 
was a peddler who carried his goods or coins to market and physi- 
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cally exchanged them with other merchants. Yet he really com- 
bined in himself two activities entirely different, not distinguished 
by the economists, the labor activity of physical delivery, and the 
legal activity of alienation of ownership. One was physical delivery 
of physical control over commodities or money; the other was legal 
delivery of legal control. The one was an exchange, the other a 
transaction. 

The difference is fundamental and was not incorporated in 
economic theory. The individual does not transfer ownership. Only 
the state, by means of the courts, transfers ownership by reading 
intentions, if the court deems them reasonable, into the minds of 
participants to a transaction. The two kinds of transfer have been 
separated in capitalistic industry. Legal control is transferred at the 
centers of capitalism, like New York, London, or Paris, but physical 
control is transferred at the ends of the earth by laborers acting 
under the orders of those who have legal control. The transfer of 
legal control is the outcome of a bargaining transaction. The trans- 
portation of commodities and the delivery of physical control is a 
labor process of adding “place utility” to a commodity. 

This labor process we distinguish as a managerial transaction. 
The individualistic economists necessarily read into this meaning of 
exchange the mutual grant of considerations, but this was treated 
subjectively as a pleasure-pain choice between commodities, whereas, 
from the legal bargaining standpoint, it is the behavioristic nego- 
tiations of persuasion or coercion between persons deemed to be equal 
and free, which terminate in reciprocal transfers of legal control of 
commodities and money. 

It was the latter meaning of an exchange which the common-law 
judges of England, in the sixteenth century, recognized in their de- 
cisions of disputes between conflicting merchants, by taking over the 
bargaining customs of merchants on the markets and deciding dis- 
putes in conformity with those customs, in so far as approved. Some 
of these customs, when taken over by the courts, become, in Anglo- 
American law, partly known as the doctrines of assumpsit and quan- 
tum meruit. 

Broadly interpreted these doctrines read as follows: Let it be as- 
sumed, in the ordinary course of trade, according to the custom of 
merchants, that, when a person had acquired a commodity or money 
from another person, he did not intend robbery or theft or deceit, 
but took upon himself the responsibility to pay for it (implied as- 
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sumpsit) ;3 and further, he did not intend, by economic coercion or 
physical duress, to overcome the will of the other person as to the 
terms of the transfer of ownership, but intended to pay or perform 
what was fair or reasonable (quantum meruit). 

This assumption of intention to accept responsibility was neces- 
sary because the courts were called upon, in case of disputes, to create 
a legal duty by enforcing obedience of payment or performance im- 
plied in the negotiations. And this applied not only to deferred per- 
formance or payment, but also to immediate performance or payment 
for cash. It is these negotiations and alienation of legal control in 
consideration of payment or performance that we name a bargaining 
transaction, leaving the physical “exchange” to the labor process of 
physical delivery, enforced by the law of managerial transactions, if 
necessary. 

Henceforth the courts, by making assumption as to what was go- 
ing on in the minds of participants, constructed an ethical standard 
of the “willing buyer and willing seller,” which has been the stand- 
ard set up for the decision of disputes arising from bargaining trans- 
actions, whether commodity bargains on the produce markets, wage 
bargains on the labor markets, stock and bond bargains on the stock 
exchange, interest bargains on the money markets, or rent and land 
bargains on the real estate markets. In all of these bargains the 
theory of assumpsit and quantum meruit has had an explicit or im- 
plied influence. 

How, then, shall the economist construct a unit of activity, the 
bargaining transaction, which shall fit this evolution of the common 
law, derived, as it is, from thousands of decisions of courts? We 
have already constructed the formula as above. The bargaining con- 
sists of four parties, two buyers and two sellers, each, however, gov- 
erned by the past and expected decisions of the courts in case of dis- 
pute, if a conflict of interests reaches that crisis. Out of a uni- 
versal formula which may thus be mentally constructed so as to in- 





3Slade’s Case, 4 Rep. 92b (1602), which summarizes a preceding century of decisions on 
particular aspects of assumpsit. 

*This distinction between physical delivery of physical control and } gal alienation of 
legal control became of fundamental importance in what was known as the “delivered price” 
system widely adopted in American business. In one case, known as the ‘Pittsburgh Plus’’ 
case, the issue was whether a free competitive market existed when the custom of the business 
made the price of the commidity that at the place of alienating legal control, that is, the thous- 
ands of places of physical delivery to customers, rather than at the place of manufacture. The 
economists in that case argued that legal title should pass at the place of manufacture, in order 
that all customers might cornpete at that place. See Commons, The Delivered Price System in the 
Steel Market (1924) 14 Amer. Econ. Rev. 505. 
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clude these four participants acting in line with customs approved 
in legal decisions, may be derived four economic and legal relations 
between man and man, so intimately bound together that a change in 
one of them will change the magnitude of one or more of the other 
three. They are the issues derived from a fourfold conflict of in- 
terests latent in every bargaining transaction, and the decisions of the 
American courts on economic disputes are readily classified in these 
four directions. Each decision has for its object the establishment of 
a working rule as a precedent which shall bring mutuality and order 
out of the conflict of interests. 

1. The first issue is, equal and unequal opportunity, which is 
the legal doctrine of reasonable and unreasonable discrimination. 
Each buyer is choosing between the best two sellers, and each seller 
is choosing between the best two buyers. If a seller, for example a 
railroad company or telegraph company, charges a higher price to 
one buyer and a lower price to that buyer’s competitor, for exactly 
similar service, then the first buyer, under modern conditions of nar- 
row margins of profit, is unreasonably discriminated against, and 
eventually is bankrupted. But if there is good ground for the dis- 
crimination, such as a difference in quantity, cost, or quality, then 
the discrimination is reasonable and therefore lawful.5 

2. Another issue, inseparable from the first, is that of fair and 
unfair competition. The two buyers are competitors and the two 
sellers are competitors, and the decisions on unfair competition have 
built up, during 300 years, the modern asset of good will, the big- 
gest asset of modern business. 

3. The third issue, inseparable from the other two, is that of 
reasonable and unreasonable price. One of the two buyers will buy 
from one of the two sellers. The price will depend on the three eco- 
nomic conditions, opportunity for choice, competition of buyer with 
buyer and seller with seller, and equality or inequality of bargaining 
power between the actual buyer and the actual seller, who are never- 
theless equals in law. This reasonable price is constructed, in- the 
mind of the court, on the three assumptions of equal opportunity, fair 
competition and equality of bargaining power. 

4, Finally, in the American decisions is the dominant issue of 
due process of law. The Supreme Court of the United States has 
authority to overrule state legislatures, the Federal Congress and all 
executives in all cases where they deprive individuals or corporations 





5W. U. Tel. Co. v. Call Pub. Co., 181 U. S. 92 (1901). 
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of property or liberty “without due process of law.” If a state legis- 
lature or the Federal Congress, or a lower court, or an executive de- 
prives either of the four participants in.a transaction of either his 
free choice of opportunities, or his liberty of competition, or his bar- 
gaining power in fixing a price, that act of deprivation is a “taking” 
of both his property and his liberty, and, if the deprivation can not 
be justified to the satisfaction of the Supreme Court, then it is a de- 
privation of property and liberty without due process of law, and is 
therefore unconstitutional and void, and will be enjoined.® 

Thus, if the formula of a bargaining transaction is properly con- 
structed in the minds of both the economists and the lawyers, with 
its four participants and the Supreme Court, just as the formula of 
the atom or star has been reconstructed in physics, chemistry and 
astronomy with its protons, electrons and radio-activity, so also a 
unit of activity is constructed common to both law and economics, 
and even social ethics. 

But there are two other but inseparable units of activity, the 
managerial and rationing transactions, each having its legal and 
economic equivalents. 


II. MANAGERIAL TRANSACTIONS 


A managerial transaction grows out of a relation between two 
persons instead of four. One is a legal superior who has the legal 
right to issue commands. The other is a legal inferior who, while 
the relation lasts, is bound by the legal duty of obedience. It is the 
relation of foreman and worker, sheriff and citizen, manager and 
managed. 

From the economic standpoint the managerial transaction is the 
one whose purpose is the production of wealth, including what we 
have already named as the physical meaning of exchange considered 
as the adding of “place utility” to commodities; whereas the bar- 
gaining transaction has for its purpose the distribution of wealth and 
the inducements to produce and deliver wealth. 





*Cf. Commons, Lecat Founpations or Capitatism (1924). Summarized by VogcEtin, 
Useser pie Form pes AMERIKANISCHEN GelIstes (1928) 172-238; Kroner, John R. Commons, 
seine wirtschaftstheoretische Grundfassung, Heft 6, Drents UNTERSUCHUNGEN ZUR THEORETIS- 
CHEN NATIONALOEKONOMIE (1930); Lewettyn, The Effect of Legal Institutions on Economics, 
(1925) 15 Amer. Econ. Rev. 665; What Price Contract? An Essay in Perspective, (1931) 40 
Yate L. J. 704; Grant, The Natural Law Background of Due Process (1931) 31 Cor, L. Rev. 
56. 
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Psychologically and ethically, also, the managerial transaction 
differs from the bargaining transaction. While the ethical psychology 
of bargaining transactions is that of persuasion or coercion, depending 
on opportunity, competition and bargaining power, because the 
parties, although deemed to be legally equal, may be economically un- 
equal (coercion) or economically equal (persuasion), yet the ethical 
psychology of managerial transactions is command and obedience be- 
cause one is both legally and economically superior and the other is 
legally and economically inferior. 

This managerial transaction, in the case of labor, is inseparable 
from, but distinguishable from, the bargaining transaction. As a 
bargainer, the modern wage-earner is deemed to be the legal equal 
of his employer, induced economically by persuasion or coercion, but 
once he enters the place of employment he becomes legally inferior, 
induced by commands, which he is required to obey. The distinction 
is clear if the two sets of terms are distinguished as the bargaining 
terms of employer and employee, or rather proprietor and wage- 
earner, and the managerial terms of foreman and workman. 

Here again is a double meaning of the historic word “exchange,” 
based on failure to make use of the distinction between bargaining 
and managing. The proprietor, in modern industry, has two repre- 
sentatives, the agent and the foreman. The agent is one whose acts 
are deemed legally to bind his principal, the employer, on the doc- 
trine of agency, which again implies the ethical assumptions attributed 
to the previously mentioned assumpsit and quantum meruit. But the 
foreman is not, as such, an agent, though for some purposes, such 
as liability for accidents, his behavior may bind the employer. He 
may be an agent, but he is mainly only another employee placed in 
charge of the technological process. The distinction has been made 
clear by the modern differentiation of the “employment department” 
from the “production department.” The employment department is 
governed by the law of principal and agent; the production depart- 
ment by the law of manager and managed. Historically the pro- 
duction department traces back to the law of master and servant, 
owner and slave. 

Apparently, therefore, no place was left in the traditional eco- 
nomic meaning of the word “exchange” for this institutional distinc- 
tion. Hence the word “exchange” is now found to have had a third 
meaning—the “exchange” of the laborer’s product with a foreman, 
which is not an exchange at all, but is merely physical delivery under 
orders, and the other meaning of transfer of ownership by the laborer 
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of his product to the proprietor in consideration of the transfer of 
ownership of money by the proprietor to the laborer. The latter is the 
bargaining transaction, with its assumpsit and quantum meruit, and 
the laborer is a wage-earner ; the former is the managerial transaction, 
and the laborer is just a bundle of the labor power of Ricardo and 
Marx. 

Recent economic theory, since the incoming of “scientific man- 
agement,” has furnished two pairs of terms and two units of meas- 
urement which permit this double meaning of “exchange” to be 
clearly distinguished. The units of measurement are the man-hour 
and the dollar. The pairs of terms are input-output and outgo-income. 
Scientific management has restored the labor-theory of Ricardo and 
Marx, but under the name of efficiency. The ratio of output per 
hour (physical goods) to input per hour (average labor) is the meas- 
ure of efficiency. This is not an “exchange” at all—between the 
worker and the foreman—it is the physical process of overcoming the 
resistance of nature under the supervision of management. The unit 
of measurement is the man-hour. 

But the unit of measurement in the bargaining transaction is the 
dollar. It measures the ratio of outgo to income. The outgo is the 
alienation of ownership. The income is the acquisition of ownership. 
The dollar, then, is the measure of relative scarcities in bargaining 
transactions, while the man-hour is the measure of relative efficiencies 
in managerial transactions. 

There are many cases at common law setting down the rights and 
duties of these managerial transactions, distinguished from bargain- 
ing transactions. They may be summarized as the right of the em- 
ployer to control the behavior of those who are his employees. Hence 
the managerial transaction consists of the superior and the inferior, 
each governed by the law that has been created by the decision of 
disputes arising out of managerial transactions. 


III. Rationinc TRANSACTIONS 


Finally, rationing transactions differ from the other two in that 
they are the negotiations of reaching an agreement among several 
participants who have authority to apportion the benefits and burdens 
to members of a joint enterprise. The simplest case is a partnership 
transaction as to sharing the burdens and benefits of a joint enter- 
prise. A little more complex is the activity of a board of directors 
of a corporation in making up its budget for the ensuing year. Quite 
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similar is the activity of members of a legislature in apportioning 
taxes and agreeing on a protective tariff, known as “log-rolling”’ in 
America. The so-called “collective bargaining,” or “trade agreement,” 
is a rationing transaction between an association of employers and an 
association of employees, or between an association of buyers and an 
association of sellers. Dictatorship and all associations for control of 
output, like cartels, are a series of rationing transactions. A judicial 
decision is a rationing by the court of a certain quantity of the na- 
tional wealth to one person by taking it forcibly from another per- 
son. In these cases there is no individual bargaining, for that would 
be bribery, and no managing which is left to subordinate executives. 
There is simply that which is sometimes named “policy-shaping,” 
but which, when reduced to economic quantities, is the rationing 
of wealth or purchasing power, not by parties deemed equal, but 
by an authority superior to them in law. 

These three units of activity exhaust all the activities of the 
science of economics. Bargaining transactions transfer wealth by 
voluntary agreement between legal equals. Managerial transactions 
create wealth by commands of legal superiors. Rationing transac- 
tions apportion it by agreements between legal superiors. Since they 
are units of social activity they are legal and ethical as well as 
economic. 


IV. Assets AND PROPERTY 


The two aspects, the economic and the legal, which we are en- 
deavoring to distinguish and then correlate in the concept of a go- 
ing concern, turn on the meanings of property and liberty. The 
term property cannot be defined except by defining all the activities 
which individuals and the community are at liberty or required by 
law to do or not to do with reference to the object claimed as property. 
These activities are the three types of transactions. The only reas- 
ons for making claims of ownership in the negotiations of trans- 
actions is expected scarcity. Even radio wavelengths are now re- 





TI take it that the Fascist philosophy of Othmar Spann (FuNDAMENT pvER VoLKSwret- 
SCHAFT, 1923) and the Communist philosophy of Karl Marx are based solely on managerial and 
rationing transactions, for I find in their theories no analysis of bargaining transactions as 
these have been developed by economists or by the common law decisions. Managerial and 
rationing transactions are based on command and obedience between those who are legally 
superior and inferior, and they lead to a social philosophy of dictatorship. Bargaining trans- 
actions are based on persuasion or coercion between those who are legally equal, depending 
economically upon opportunity, competition and bargaining power, and they lead to a social 
philosophy of liberty. 





~~ 


7 

i 
: 
* 
5 





LAW, ECONOMICS AND ETHICS 13 


duced to property, by rationing transactions, on account of their ex- 
pected scarcity, by prescribing who may make use of them and when. 
But scarcity is also a fundamental concept in economics. Both Ric- 
ardo’s labor theory of value and Menger’s diminishing utility theory 
of value were personifications of scarcity in terms of the activities 
required and satisiactions obtained in dealing with nature’s limited 
resources. 

If the principle of scarcity, then, is ultimate for both law and 
economics, it follows that the term property has a double meaning, 
the economic meaning of scarcity and futurity, known by lawyers 
as the “res” or “property-object,” and the legal meaning of “prop- 
erty-rights,” i.e. working rules enforced by the community upon indi- 
viduals in their transactions respecting that which is expected to be 
scarce.8 This economic meaning of scarcity and futurity is expressed 
by the terms assets and liabilities, while, as we shall see, the legal 
meaning of property rights is right, duty, liberty, and exposure. 

The usefulness of this terminology, based on two aspects of the 
principle of scarcity, will be found in the enlarged meanings which 
the Supreme Court of the United States has given to the terms 
property and liberty as used in the Federal Constitution, the su- 
preme law of the land. This Constitution, including the Fifth 
Amendment (1791) and the Civil War amendments (especially 
the Fourteenth, 1868), contains three provisions governing all legis- 
lative and executive authorities, whether state or Federal, in effect 
as follows: 

1. Private property shall not be taken for public use without 
just compensation. 

2. No state shall pass any law impairing the obligation of con- 
tracts. 

3. No person shall be deprived of property or liberty without due 
process of law. 

Out of the enlargements of meaning of the above terms—property, 
liberty, person and due process of law, as used in the Constitu- 
tion—there are now to be distinguished three meanings of property 
in the sense of assets (res), as distinguished from property in the 
sense of rights. Each of these meanings is both economic and legal. 
The word “person” has come to mean a corporation owning assets, 
as well as a former slave. Property (res) as decided in the Slaughter- 





8 These distinctions are derived from David Hume’s unification of. law, economics and 
ethics on the common principle of scarcity. See 2 PHrosopHicat Worxs or Davin Hume, 
edited by T. H. Green and T. H. Grose (reprint 1898) 188. 
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house Cases,® meant “corporeal” property, namely, lands, machinery, 
slaves; and liberty meant the bodily liberty of the former slaves. 
Property also then had the meaning of “incorporeal” property, which 
is the obligation and negotiability of debts. And the third meaning 
of property, not admitted by the majority in the Slaughter-house 
Cases, but now known as “intangible” property, while it originally 
arose from the goodwill cases three hundred years ago, arose also 
under the Fifth and Fourteenth Amendments to the Constitution 
from the later decisions of the Supreme Court enjoining legislatures 
against reducing the prices charged by business enterprises. To 
reduce prices by legislative enactment is now a “taking” of prop- 
erty, although it takes only the value of the property, just as much 
as is the physical taking of corporeal property, and this, since 1890,1° 
can be done only to the extent approved by the Supreme Court as 
consistent with “due process of law.” 

Thus the three American meanings of property, as an economic 
asset, have arisen from the practice of the English and American 
courts in taking over the existing customs of private parties, in so 
far as deemed applicable and good, and giving to them the physical 
sanctions of sovereignity. In the feudal and agricultural stage prop- 
erty was mainly corporeal. In the mercantile stage (seventeenth 
century in England) property became also the incorporeal property 
of negotiable debts. In the stage of corporate capitalism of the 
past forty years property becomes also the intangible property of 
liberty to charge whatever prices the seller can obtain. These mean- 
ings of both property and liberty, in construing the Constitution, 
were revolutionized by the Supreme Court in a line of decisions be- 
tween the years 1872 and 1897, and the revolution consisted in en- 
larging the meaning of property and liberty from physical com- 
modities and human bodies to bargaining transactions.1! 


V. Liperty AND Exposure 


These changes in the meanings of the economic content of prop- 
erty as assets and liabilities have required a deeper analysis of the 
meanings of the term “rights” as used in jurisprudence. This analy- 
sis was materially advanced by Professor Hohfeld of the Yale Law 
School in 1913, and by the Yale law faculty in the development of 





*16 Wall. 36 (1872). 
1© Minnesota Rate Case, 134 U. S. 418 (1890); Commons, Lecat Founpations, 15. 
Cf. ibid. 11-46. 
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Hohfeld’s analysis.12 On the basis of their analysis the following 
formula is constructed showing a correlation of legal, economic and 
behavioristic concepts, in so far as they apply to bargaining trans- 
actions. The “legal relations” are from Hohfeld; the “economic 
status” is the correlative assets and liabilities; the “working rules” 


are individual action as controlled by collective action. 


Formula of Legal, Economic and Behavioristic Correlation 














Sanctions Inducements Sanctions 
Working Economic Legal Bargaining Legal Economic Working 
Rule Status Relation Transaction Relation Status Rule 
Can Security Right B Bt Duty Conformity | Must, 
must not 
Cannot Exposure No right Ss Ss No duty Liberty May 
May Liberty No duty* No right Exposure Cannot 
Must, 
must not Conformity | Duty Right Security Can 























The distinction is required, first, between inducements and sanc- 
tions. Inducements are the economic incentives offered by the par- 
ticipants to each other, either persuasion or coercion, depending on 
the economic relation of opportunity, competition and power. Sanc- 
tions are the collective inducements applied to individuals by the 
concern which more or less controls his behavior. 

These sanctions are distinguishable as moral, economic and physi- 
cal sanctions, depending upon the kind of concern which exercises 
control. The legal sanction is physical force, and the concern is the 
state. The formula is drawn to fit the legal sanctions, but the same 
formula is applicable to moral and economic sanctions. The moral 
sanction is enforced by such concerns as churches, social clubs and 
ethical associations like the many “trade associations’ of business- 
men who formulate a “code of ethics” whose enforcement rests only 
on the collective opinion of the members, unsupported by economic or 
physical penalties. The economic sanctions are enforced by such or- 
ganizations as trade unions, business corporations, or cartels, with 
the economic sanctions of employment or unemployment, profit or 
loss. 

These moral and economic concerns have also their “courts” 
which decide disputes, under such names as “trials for heresy,” 
“commercial arbitration,” or “labor arbitration,’ performing func- 





12 HoHFELD, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning (1913) 
23 Yate L. J. 16; Corsrn, Legal Analysis and Terminology (1921) 29 Yate L. J. 163. 
13 Hohfeld uses ‘‘privilege’”’ instead of “no duty.” 
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tions similar to those in courts of law, but without the physical sanc- 
tions of the state imposed by the legal judiciary. In short, the 
formula applies to all collective action in control of individual ac- 
tion whether it take the form of moral, economic, or political con- 
cerns. It is, however, out of this universal formula of collective con- 
trol of individual action that the common-law courts derive their 
habitual assumptions whenever the physical power of the state is 
called upon to decide disputes that cannot be decided by the use of 
moral or economic pressure.!4 

The universal principle, or similarity of cause, effect, or pur- 
pose, which we can derive mentally from all observations of col- 
lective control of individual action, we name a “working rule.” It 
is these working rules which, in the decisions of American courts, 
are known as “due process of law.” They are not something fixed 
and eternal, or divine, as was assumed by the natural rights school 
of jurisprudence, but are simply the changeable rules which, for 
the time being, in view of changing economic conditions, the courts 
accept in issuing their commands to disputants in a litigation. We can 
distinguish, as suggested by the analysis and terminology of the 
Hohfeld School of law, four different aspects of these commands, 
each of which gives rise to a correlative capacity or incapacity of 
the opposite party to the dispute. If the court orders the defendant 
to perform a service, to pay a debt, or to avoid interference with 
the plaintiff, then the auxiliary verbs “must” or “must not” are 
directed towards the defendant. Correlatively this means that the 
plaintiff has the “power” to call upon the collective force of the 
state to aid him in enforcing his will upon the defendant who must 
or must not. This power is, behavioristically, designated by the aux- 
iliary “can.” 

On the other hand, if the court refuses to compel the defendant 
to act or not to act, then the plaintiff “can not” call upon the state 





™% For these and other reasons, the formula of correlation of law and economics does not 
mean that there «s an identity between the legal relation and the economic quantities. It 
means only that the same legal relation holds for all economic quantities, no matter how large 
or small the debt, the liberty, the exposure, etc. Nor does it mean that the practices of 
individuals or of moral or economic concerns exactly conform to any rigid rule that judges 
lay down in their decisions. The formula represents a precise correlation only in a particular 
dispute where the judge actually decides what the particular disputants shall do or not do. 
Outside these disputes are billions of transactions that never get before the courts. In other 
words, it is only a generalized ‘formula’ to aid the mind in the process of analysis of legal and 
economic relations. Yet, if they do come before the court, the formula contains all the possible 
legal and economic relations that can be used in reaching a decision on the case, or that can 
be found in the billions of variable transactions, or practices, from which the court derives 


its reasoning. 
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to enforce his will, and correlatively the defendant is in the position 
that he “may” do as he pleases in the matter at issue. 

Since, however, there is a reciprocal relation between the parties 
to the transaction, the plaintiff also “may” do as he pleases in other 
aspects of the matter at issue, and the defendant “can not” have the 
aid of the state in enforcing his will on the plaintiff. But, if the 
plaintiff is commanded also to perform or pay or avoid interference 
on his side of the transaction, then, as before, the auxiliaries “must” 
or “must not” are correlative to the auxiliary “can.” 

In this way, it is the changeable working rules of a concern, 
expressed as the opinion of the court in using the sanctions of the 
concern, which determine what each party to a transaction can, 
cannot, may, must or must not do. 

Converting these behavioristic determinations into corresponding 
economic equivalents, there are four economic positions which the 
individual may occupy in his transactions, each of which places him 
in an “economic status” relative to other parties. The state establishes 
for him security of expectations in so far as it requires conformity 
to those expectations on the part of others. Or, if the court with- 
holds the aid of the physical sanctions, then the one party is at 
liberty to do as he pleases and the other is exposed to gain or loss 
equivalent to the exercise of their liberty by the others. 

When we turn further to the correlative legal terminology, a 
“right” indicates that the individual “can” call on the state for se- 
curity of expectations by imposing a duty of conformity by in- 
junction or mandamus on others, whereas, if no duty is imposed 
on either party, then the economic relations are the reciprocal liber- 
ties and exposures of the parties to the exigencies of what, in eco- 
nomics, is “free competition.” 

This analysis and correlation enables us to distinguish three 
meanings of property which have evolved in the decisions of the 
Supreme Court during the past sixty years. The Constitution of 
the United States (Fifth and Fourteenth Amendments) prohibits the 
national and state legislatures from “taking” property or liberty with- 
out due process of law. In a leading case in 187215 the court held that 
the meaning of property was corporeal property and the meaning 
of liberty was freedom from slavery. To “take” property or liberty, 
at that time, meant the working rule that a state must not deprive 
a person of his security in doing as he pleased with corporeal goods 
or his own corporeal body. This was the physical meaning of cor- 
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poreal property, and had no relation whatever to the value of the 
property. 

To “take” property also meant, at that time, to deprive a per- 
son of his right to call upon the state to enforce a duty of perform- 
ance or payment, the economic correlative of which is a credit, or 
asset, and its equivalent debt or liability. This was “incorporeal 
property,” an economic magnitude of value. 

Quite different is intangible property, a meaning of property 
which came into the American decisions after 1890. If it is de- 
cided that there is no duty (Hohfeld’s “privilege”) in the case at 
issue, there is, of course, no right. The economic equivalent of 
no-duty is liberty, and the economic equivalent of no-right is the 
equivalent exposure to the liberty of the other. The exposure of an 
employer to loss is equal to the liberty of the laborer to refuse to 
work. Then, if each party is treated equally, there is a mutuality 
of liberty and exposure, as seen in the above formula. This is the 
meaning of a bargaining transaction which fixes prices or wages, and 
of “intangible” property, distinguished from “incorporeal.” The 
intangible property which it recognizes is all those expectations of 
future beneficial transactions, known generally as the goodwill of a 
business, or good credit, or good reputation, or that goodwill of 
wage-earners known recently as “industrial goodwill,”!® all of which 
were formerly known as “liberty” but are now known as property. 
Henceforth, if a state or the Congress reduces the prices charged by 
a railroad corporation, or endeavors to equalize bargaining power 
between employers and employees, this reduction of prices, or this 
deprivation of bargaining power, is a “taking” of property, although 
what it takes is the value of the property and not the property. 

Thus the meaning of “property” as used in the Constitution was 
changed from physical goods to bargaining power, and the meaning 
of “liberty” from freedom of bodily movement to freedom of bar- 


gaining power. 
VI. Time 


Finally, the question arises, What becomes of the traditional con- 
cept of commodities as employed since the time of Smith and Ric- 
ardo? Traditionally economists, except the communists and an- 
archists, have avowedly excluded property rights from their theories 
of economics, assuming them to be either natural and immutable, 





4° Cf. Commons, INpustRIAL GoopwiLt (1922). 





LAW, ECONOMICS AND ETHICS 19 


or else as having no economic significance. In 1856 MacLeod‘? en- 
deavored to found a system of political economy solely on property- 
rights. But his theory was discarded by all economists as counting 
the same thing twice, once as a physical thing and once as the right 
to the thing. 

The difficulty was that neither the economists nor MacLeod had 
correctly analysed time, a concept which is of the essence of a unit 
of activity. Consequently they could make no precise distinctions 
between past, present, and future. “The present,” for MacLeod, 
was one year of time, wherein he confused time with the measure- 
ment of time. “The present” for economists was the current events. 
But if we define “the present” as a moving point of time (mathe- 
matics), or a moving instant of time without measurable dimensions 
(Bergson), between the incoming future and the outgoing past, then 
there is no double meaning of property (assets) and property rights. 
Assets are always the present value of expectations of future eco- 
nomic activities, immediate or remote, always keeping ahead of the 
moving present; but transactions are the joint behavior of partici- 
pants always occurring at the moving instant of time which we 
name the present. Hence, instead of double counting we have the 
future and the present of the same unit of economic activity, which 
has both its legal and economic reference. Proprietary rights, duties, 
liberties, and exposures are the lawful expectations ; commodities and 
money are the economic expectations; transactions are the present 
activity in view of the expectations. Hence the economist’s com- 
modities do not disappear—they are projected into the future and 
become future commodities, the expected outcome of managerial, 
bargaining and rationing transactions. 

Then the court, if a dispute arises, reads into the transaction, as 
inferred from the intentions of the parties, or from the intentions of 
the legislature, or from its own pragmatic philosophy of public policy, 
by means of various ethical doctrines, which together we name habit- 
ual assumptions, certain expectations for the future, relative to com- 
modities, prices or money, and it is these which are the rights, duties, 
liberties, and exposures of property. 

This mental process we have already mentioned in the doctrines 
of assumpsit and quantum meruit. When once settled by a decision 





11 THEORY AND PRACTICE OF BANKING, ELEMENTS oF Economics. See criticism by Béum- 
BAWERK, RECHTE AND VERHAELTNISSE (1871), who avowedly excluded “rights and relations,” 
the latter including such ‘“‘relations’’ as goodwill; also criticism by 1 Knres, Der Krepit 
(1876) 63. 
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these habitual assumptions become, by the doctrine of precedent, the 
expectations of all parties regarding the future economic conse- 
quences of their present transactions. This is simply the principle 
of anticipation, common to all human behavior. 

The foregoing injection of the time factor into economic theory 
makes it possible to extend to both judicial decisions and to the 
human will itself, the principle of limiting and complementary fac- 
tors which economists have been using in a limited way for many 
decades, especially since the writings of Karl Menger (1873). It is 
the economist’s way of putting the “part-whole” relation, and is 
an economic concept of the will-in-action. The limiting factors are 
always the actually present factors upon which the human will is now 
operating, knowing by experience that the complementary factors, 
of their own inherent forces, will probably work out the results in- 
tended. Thus a very little potash, if that is the limiting factor, will 
multiply the yield per acre from say 5 bushels to 25 bushels. Other 
parties are the limiting factors in the several kinds of transactions. 
Then when that limiting factor is controlled or supplied, another of 
the complementary factors becomes the limiting one, and it must 
be controlled or supplied. Hence the complementary factors are 
always in the future, immediate or remote, taken for granted and 
relegated to the realm of the unconscious, but the limiting factor is 
always the one consciously operated on at the present point of time. 

So judicial decisions may be limiting or complementary factors 
in the economic transactions. If complementary they are taken for 
granted and it is confidently assumed that they will be as they have 
been. They become habitual assumptions. But if a dispute arises 
and must be carried to court, then judicial decision becomes the 
limiting factor, and everything waits upon the lawyers who are 
trying to get a favorable decision. Thus the principle of limiting and 
complementary factors, when future time is introduced, is both an 
economic concept of the will itself and a formula for what we now 
distinguish as the theoretical correlation of law and economics. 


VII. Custom 


The term custom has a sociological and a legal meaning. Socio- 
logically it is the control over individual action enforced by collective 
moral or economic sanctions. Legally it is the added control exercised 
by the courts in their use of physical sanctions, according to the 
method of deciding disputes. A precise definition of custom is far 
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more important in American jurisprudence than it is in continental 
or even in British jurisprudence, on account of the American federal 
system of government. With forty-eight states and a federal Con- 
gress enacting laws, and with the conflicting fields of the federal 
and state laws vaguely outlined by the Federal Constitution, the Su- 
preme Court becomes the final authority which determines uni- 
formity of law throughout the nation. The court therefore neces- 
sarily looks to something superior to all legislatures as its standard of 
uniformity, and this something may be broadly described as “cus- 
tom.”” Even the Constitution itself, the supreme law, is interpreted 
according to the changing customs of business and industry, with 
their moral sanctions of collective opinion and their economic sanc- 
tions of gain or loss. Custom is converted into a new common law— 
common for all the states—by the decisions of disputes as they arise. 
Each decision is a precedent which may be followed or distinguished 
in what are deemed to be similar or dissimilar cases. 

It is this doctrine of precedent that gives unique character to the 
Supreme Court of the United States as the supreme law-making 
body. An examination of the writings of continental jurists, who 
follow what Gény?® calls the “traditional method,” reveals to an 
American a curious difficulty on their part in getting away from the 
dominance of codes and acts of the legislature. Those writers seem 
to be apologetic if they introduce custom, or, usage, or Gény’s “free 
decision,” or “free scientific research,” as a source of law. But these 
variations from statutes and codes give little or no trouble to the Su- 
preme Court of the United States. Statutes are declared void as con- 
flicting with the Constitution of the United States whenever they 
take property or liberty without what the Court declares to be due 
process of law. Even if not declared void they are so construed as to 
fit the court’s changeable meanings of property, liberty, person and 
due process in the particular dispute at issue. In some cases dissent- 
ing justices have quite accurately named this a “nullification” of the 
statute, or “judicial usurpation,” or “veto.” 

Then these meanings themselves are avowedly changed from time 
to time by the gradual process of “exclusion and inclusion,” so that, 
as above stated, the Constitution is itself amended in course of time 
by merely changing the meanings of the economic and juridical 
terms, property, liberty, person, and due process of law. Since there 
is no appeal from the Supreme Court, except by the extreme process 





48In his METHODE D’INTERPRETATION ET SOURCES EN Droit Prive Positir (1899, 1919). 
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of constitutional amendment, which requires a three-fourths vote of 
the states, or by civil war such as that of 1861 which freed the 
slaves, it follows that the court is continually making and remaking 
the law by the judicial process of deciding disputes. This, for Anglo- 
Americans, is the common-law method of making law, but in America 
it reaches a height of authority unknown elsewhere because the Su- 
preme Court is the final authority, superior to legislatures, states 
and executives, wherever a difference is asserted by the Court itself 
between its meanings given to words and the meanings given else- 
where. Since it is the economic customs and precedents from which 
the court’s interpretations are derived, it follows that the common- 
law method of making law by deciding disputes is itself what we 
may designate an actual correlation of law and economics.!9 

It will be seen from the foregoing how urgent it is in the United 
States, more than it is in other countries, to develop fundamental 
theories of the correlation of economics and jurisprudence. The state 
and federal supreme courts are final authorities on acts of legislatures 
in all regulations of property, liberty and persons under the “due 
process” clauses of their constitutions. The issue usually arises in a 
suit brought by a citizen or corporation (going concern) against the 
state or federal officials, asking for a writ prohibiting the enforce- 
ment of the law, on the ground that it conflicts with the Federal Con- 
stitution and its Bill of Rights. The Supreme Court, then, on the 
basis of the findings of fact and the conclusions of the lower court, 
whether a state Supreme Court or a lower Federal court, passes upon 
the legislative act or the administrative order, as to whether it con- 
flicts with the superior law of the Constitution. Everything turns 
on the court’s definitions of property, liberty, person, and due process. 

By the common-law method of making law, the highest courts 
are not bound, in fact, to follow precisely any former meanings 
which they have given to these terms, but they avowedly state that 
their method is one of “exclusion and inclusion.” By this is meant 
that a meaning given in a former decision may have been too broad 
or too narrow to fit the issue in the instant case. If too broad, then 
the precedent from the former case does not apply and is not binding 
on the court. This is the process of “exclusion.” If the former mean- 





An excellent account of the way in which this has come about, and one that parallels 
Gény’s interpretation of the philosophy of Rousseau embodied in the code, which is the same 
philosophy as the Bill of Rights in the United States Constitution, is the article by Grant, 
The Natural Law Background of Due Process (1931) 31 Cot. L. Rev. 56. Grant concludes: 
“Under the guise of the supremacy of the law, we have established the supremacy of the 
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ing was too narrow, then that precedent can be extended to furnish 
the rule for the instant case, and this extension is binding on the 
court. This is the process of “inclusion.” This, of course, is the 
fundamental process of analogy, clearly enunciated by Gény, and 
as practiced in the common-law method of reporting cases, the courts 
devote much of their attention in their lengthy opinions to this 
mental process of inclusion and exclusion. It is by this process of 
analogy that the meanings of property, liberty, person, and due pro- 
cess have been gradually changed. 

These opinions are often published as dissenting opinions along 
with majority opinions, and hence it is possible to see how it is 
that the social philosophies of the individual judges lead them to 
different conclusions on the same statement of facts. The “person- 
ality of the judge,” stands out clearly in any comparative study of 
these majority and minority opinions. Indeed, to expound fully the 
term “due process of law” is to expound a complete social philos- 
ophy.?° 

The lower courts are bound to follow the law established by 
majority opinions, although they often propose innovations which 
become new precedents if the Supreme Court affirms or permits.?! 
But the Supreme Court of the United States itself is not, in fact, 
thus bound, and it can and does create new law and thereby follows 
out literally Gény’s “method of free decision.” Eventually it may, 
and often does, happen, as above stated regarding the Slaughter- 
house Cases of 1872, that the minority opinion becomes the ma- 
jority opinion, as it did in that line of cases, in 1897. This occurs by 
the simple process of changing the meanings of words by exclusion 
and inclusion. 

With this documentary material to work upon, American econ- 
omists have given considerable attention to the Supreme Court’s di- 
vergent and changing theories of value which grow out of their 
changing meanings of property and liberty and rest ultimately on 
their social philosophies. The American federal and state supreme 
courts actually carry out what Gény appears to set up as the ideal 
of what the courts ought to do. I may not interpret Gény as he in- 





2° This was done, for example, in the leading case of Hurtado v. Cal., 110 U. S. 516 (1884). 
See Commons, Lrecat Founpations 333. 

21 An illustration was the change in the meaning of “good-will”? proposed by a lower court, 
Consolidated Gas Co. v. City of New York, 157 Fed. 849 (1907), and affirmed by the Su- 
preme Court, Wilcox v. Con. Gas Co., 212 U. S. 19 (1909), although in doing so the Supreme 
Court reversed the same lower court which had followed former decisions of the Supreme Court. 
On these cases see Commons, LecAL Founpations 191. 
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tends but I take it that the following is the order of importance of 
his analysis of the elements of the judicial process, and it certainly 
is the one that fits the process of the American Supreme Court. It may 
be named the process of reasoning and valuing: 

1. Intuitions of what is relatively important in promoting justice 
and general utility. These we name habitual assumptions. 

2. Selection of facts by the process of exclusion and inclusion, 
which is the process of analogy, guided by these intuitions. 

3. Weighing the facts mentally in accordance with these intui- 
tions of their relative importance. 

4. Classification of the facts in accord with this selection and 
weighing. 

5. Logical deduction from the habitual assumptions which guided 
the selection, weighing and classification. 

6. The whole is guided by Gény’s “practical common sense” 
which, however, is only another name for the intuitions, or habitual 
assumptions, with which we started.?? 


VIII. INVESTIGATION 


If this is the circular process, as it seems to be, not only of 
judicial but of all reasoning and valuing by people not judges, then 
the practical question arises as to Gény’s search for something out- 
side the habitual assumptions and deductive reasoning of the courts. 
The need for scientific investigation arises from the changes in eco- 
nomic conditions from individualism to collectivism, from individ- 
uals to corporations, which make the habitual assumptions perhaps 
inapplicable to the modern “going concerns.” But American courts 
are not so constituted, or do not have the agencies for making such 
extensive investigations as would be required. Hence some of the 
American legislatures and the Federal Congress have attempted to 
provide exactly this investigation by the creation of “commissions.” 

An extreme case is the Wisconsin State Industrial Commission. 
The commission has jurisdiction over many of the transactions of 
employers and employees. It has not only its staff of expert investi- 
gators, but it also has advisory committees of employers, employes, 
physicians, engineers, architects, economists, numbering some two 
hundred persons in all. The investigations, findings and conclusions 
on health, safety, accident compensation, child labor, hours of labor, 





2 The leading case, Smyth v. Ames, 169 U. S. 466 (1897), contains explicitly much of 
what is here more fully elaborated. The case pertained to railway valuation. 
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etc., are governed by the “due process of law” provisions as in- 
terpreted by the courts. Therefore, provision is made for review 
by the court, but in such review no new testimony is permitted that 
had not previously been submitted to the commission. If new testi- 
mony is offered, the court is required to refer the case back to the 
commission, giving to the commission opportunity to consider it and 
revise its findings, if the commission so determines. In this way the 
trial court, with its strict rules of legal evidence, makes no in- 
vestigations and takes no testimony whatever. It listens only to argu- 
ments, and it passes only on the due process of law of the commis- 
sion’s procedure. 

Other states and the Federal Congress have not gone as far in 
this direction towards separating investigation from the procedure 
of the courts. Nevertheless, these American commissions are spread- 
ing out so as to cover practically all the fields of economic conflict, 
such as the conflicts of labor and capital, buyers and sellers, farmers 
and wholesalers, borrowers and lenders, and different classes of tax- 
payers. They are a device by which the traditional separation of 
legislative, executive and judicial powers, although required by the 
written constitutions, is nevertheless attempted to be avoided by 
combining in one body a process which, in law, is neither legislative, 
executive nor judicial. They are sometimes described as quasi-judi- 
cial, or quasi-legislative bodies, but their function is that of investi- 
gation. The law merely gives effect to the commission’s conclusions 
drawn from its findings and weighing of the facts, if they are found 
by the court to conform to due process. In short, these commissions 
are the American discovery, during the past three decades, of a 
practical method of correlating law and economics by Gény’s “scien- 
tific investigation of the nature of things.” 


IX. SUMMARY 


Thus we have, in the American common-law method of making 
new law by the decision of disputes, three aspects of the problem of 
correlating law ard economics. The theoretical aspect of limiting 
and complementary factors; the actual process of deciding disputes 
in conformity with approved customs and precedents; the practical 
process of investigation by commissions. 

The subject-matter in all cases is a unit of activity, but this 
unit has its three inseparable forms of bargaining transactions, man- 
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agerial transactions and rationing transactions, united in going con- 
cerns. 

Since it is human activities that we are investigating, our analy- 
sis resolves them into similarities of cause, effect, or purpose, which 
we name principles. Four such similarities are distinguishable, de- 
rived from the writings of economists and jurists, which become the 
principles of scarcity, efficiency, futurity and the working rules of 
custom and going concerns. 

That which in law is named property arises from the principle 
of scarcity in economics. It comes to the front in bargaining and ra- 
tioning transactions. But it is inseparable from the principle of effi- 
ciency which is the increase of supply brought about by overcoming 
the resistance of nature’s forces through managerial transactions. 

These, again, are inseparable from the principle of futurity, 
which on the juristic side is rights, duties, liberties, exposures, and 
on the economic side is future commodities and money. But work- 
ing rules are the principle of collective action in control of indi- 
vidual action, mainly under the aspect of precedent, which is the 
common-law method of controlling individual action by the de- 
cision of disputes. 

These four principles are the inseparable interaction of similari- 
ties of cause, effect or purpose, and, if a general principle is sought 
which shall include all of them and shall be the ultimate principle 
underlying the correlation of law, economics and ethics, distinguish- 
ing the social sciences from physical and biological sciences, this may 
be named the principle of willingness, defined as the whole of all the 
similarities of cause, effect or purpose in all bargaining, managerial 
and rationing transactions that constitute going concerns. 





45 Slaughter-House Cases, 16 Wall 36 (1872). 


OBSERVATIONS ON JUDICIAL ADMINISTRATION OF 
DIVORCE LAW IN WISCONSIN 


N. P. FEINSINGER 


Law in recent years has been subjected to growing criticism for 
its alleged failure to reflect the life pattern out of which litigation 
grows. It is contended that the separation out of the legal element 
from the flux of political, social and economic events which precede, 
coincide with, and succeed litigation has developed many rules of law 
which fail to meet the demands of society in general and of groups 
immediately affected in particular. It might be said that those who 
offer such criticism are prone to overlook the difficulties which beset 
the judge, due not merely to statutory mandate and established pre- 
cedent, but also to the immediate necessity of deciding issues raised 
by the pleadings which control the particular case. Frequently the 
result is a decision which to the social scientist is vague, illogical 
and unscientific, but which to the particular litigants is basically 
fair. The critic might also be inclined to disregard the two-fold 
function of law, namely to institute new patterns of behavior in ad- 
vance of existing mores, as well as to sanction those generally pre- 
vailing, besides the dual aim of the law, namely, to keep itself suffi- 
ciently flexible to do substantial justice to litigants in a particular 
case, while remaining sufficiently certain to justify reasonable re- 
liance by the profession and laity in planning future action. 

Parallel to the criticism that law does not truly reflect life is the 
assertion that law in the books varies from law in action, or, in other 
words, that judges in administering legal rules produce a result vary- 
ing considerally from that which might be expected from a study of 
statutes and judicial decisions alone. Attempts have been made to 
probe judicial behavior to find out what motivates Judge A to de- 
cide as he does ; how his motivation differs from Judge B’s; how this 
difference of motivation affects judicial action, et cetera. Judges 
themselves have long been aware of their human fallibility and the 
variances in judicial administration resulting therefrom.2 Even 





1See for example, Frank, Law AND THE Mopern Minp (1930); Frank, Are Judges 
Human? (1931) &0 U. Pa. L. Rev. 17, 233; Hibschman, The Cost of Judge Made Law (1932) 
17 AMERICAN Mercury 152. 

2 See, for example, Carpozo, NATURE OF THE JupicIAL Process (1921). 
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those lawyers and law teachers who have confined their legal research 
to a study of statutes and judicial decisions have been aware of this 
failing of judges and have allowed for the resultant variations in 
drawing their conclusions. 

The criticism mentioned above has been made quite frequently in 
relation to the field of family law, particularly the law of marriage 
and divorce. Studies have been made in this field to ascertain and 
evaluate the variation between law in the books and law in action® 
One such study was recently conducted in relation to the divorce 
records of Dane County, Wisconsin.* The present paper is a sum- 
mary of a more extended field study conducted during the summer 
of 1931 in 15 jurisdictions in the state of Wisconsin. The methods 
employed in this study were as follows: A number of jurisdictions 
varying with regard to location, size, and character, were selected 
for observation. The writer personally visited each of these juris- 
dictions and interviewed the judge, divorce counsel and practicing 
attorneys whenever possible. Prepared questions, the number of 
which grew with the increase of problems suggested as the study 
grew, were asked of the judge or counsel. In addition, the judge, 
divorce counsel or practicing attorney was asked to state his reactions 
in general to legal and other problems arising out of his administra- 
tion of the divorce law. Frequently the investigator sat in on divorce 
trials. A study of the formal records of a given year or years was 
made to ascertain problems which might not be apparent from an ex- 
amination of supreme court decisions and statutes, or from a dis- 
cussion with the judge, divorce counsel and attorneys. This paper 
is an attempt to review and summarize the data thus collected and 
to present the writer’s observations based thereon.® 


VARIATIONS IN PERSONAL ATTITUDE OF JUDGES AS 
REFLECTED IN JUDICIAL BEHAVIOR 


During the course of this study observations were made tending 
to support the theme that personal experience moulds judicial be- 
havior and its corollary that diversity of experience results in varia- 





* MARSHALL AND May, Tue Divorce Courr (Vol. 1, Maryland). See also the various 
studies in divorce administration published under the supervision of the Institute of Law, 
The Johns Hopkins University. 

*Feinsinger and Young, Recrimination and Related Doctrines in the Wisconsin Law 
of Divorce as Administered in Dane County (1931) 6 Wis. L. Rev. 195. 

* Many valuable suggestions were received from Professor Kimball Young, Professor of 
Social Psychology, University of Wisconsin. Considerable assistance in the preparation of this 
manuscript was given by Mr. John H. Shiels, a senior in the law school at the University 
of Wisconsin. 
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tion in judicial practice. It is common knowledge that a judge 
handling a divorce action is likely to be less logical, objective, and 
“legalistic” in his approach to a specific problem than he might be in 
other types of litigation. He is prone to assume to some extent the 
attitude of the social scientist applying broad ruling principles of 
universal truth to the solution of immediate problems. Yet the social 
idealism of Judge A as applied to the family difficulties of the Smiths 
may lead to astonishingly different results from the social idealism of 
Judge B, as applied to the same difficulties. It is felt that this very 
danger of diversity in result should induce the court to adhere more 
closely to the letter of the law in divorce litigation than in other 
fields, leaving to the layman and the legislature the problem of social 
salvation. 

A number of judges interviewed expressed strong disapproval of 
divorce in principle or for religious reasons, but very rarely did such 
disapproval manifest itself overtly in the record. The opinion has 
been stated that many of the actions which are transferred from 
the venue in which they were originally laid were so handled be- 
cause of religion-motivated antipathy of a particular judge towards 
divorce, but an examination of the cases actually decided by such 
judge reveals no clear variance from the results reached in juris- 
dictions presided over by judges reputedly more favorable to divorce. 
It is of course possible that the known attitude of a certain judge 
may have prevented a number of actions from being brought before 
him in the first instance, but as to this there is no reliable check, and 
the results of other cases actually arising before such judge bear out 
the opposite conclusion. Perhaps religious belief as an element in 
judicial behavior does play a subtle part in the conduct of divorce 
litigation, but as far as the records show such influence is practically 
negligible. 

While the judge’s personal feeling concerning the desirability of 
divorce does not figure largely in the record of divorces granted or 
denied, it does nevertheless play an important part in the actual con- 
duct of divorce litigation. In one county the number of divorces 
per year granted by the county court increased over two hundred 
per cent in a single year, with a corresponding decrease in circuit 
court divorces in the same county. On inquiry it was found that 
the judge who had formerly presided had been opposed to divorce 
and had made the obtaining of a decree quite difficult, whereas the 
judge who succeeded him was quite favorably inclined to divorce and 
accordingly simplified the procedure for the parties. 
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Most of the judges interviewed are of the personal opinion that 
when the conflict between a husband and wife has reached the 
stage of overt disorganization evidenced by a willingness to com- 
mence a court action, judicial restrictions are ineffectual to prevent 
further disintegration. Such courts are therefore ready to grant 
a divorce to the parties if it appears that either or both of them 
sincerely desire it. From that point on, the efforts of the court are 
bent more in the direction of relaxing the law to aid the party or 
parties in accomplishing the desired objective than in the direction 
of strict application of relevant legal rules. For example, in the trial 
of many cases in which a complaint and counterclaim were filed, 
where it appeared to the court that plaintiff and defendant were each 
successfully proving that the other was guilty of marital misconduct, 
the court called the attention of the parties to the fact that proof of 
the misconduct of both would result in the denial of a divorce to 
either by the application of the doctrine of recrimination. In such 
cases the court has permitted one party or the other to withdraw 
his or her pleading, has permitted testimony as to the misconduct of 
one party or the other to be stricken from the record, or has disre- 
garded such testimony altogether. Several trials were observed where 
the evidence indicated that both parties were equally guilty of un- 
connected marital misconduct, a fact to which the court simply closed 
its eyes. Under such circumstances the court has had no hesitancy 
in signing findings of fact prepared by the attorney for the victorious 
party, which of course contained no mention of that party’s miscon- 
duct. The discrepancy between such findings and the testimony ap- 
pearing in the transcript of the evidence is sometimes quite startling. 

Another striking illustration of a court’s sympathy with the prac- 
tical situation of the parties rather than with strict rules of law is the 
case of a judge who advised two parties, of whom the woman had 
less than a year before obtained a divorce decree from X, to go over 
into a neighboring state to marry in order to evade the restrictions 
of the local law. The court apparently was convinced that it was 
best for the welfare of society and of the parties concerned that they 
marry at that time rather than live in an adulterous relationship, as 
was contemplated, especially in view of the fact that the woman had 
obtained the divorce for the fault of her previous husband.7 





*Such marriage would clearly be void or voidable under Wis. Stat. (1931) §245.03 (2). 
See to this effect Lyannes v. Lyannes, 171 Wis. 381, 177 N. W. 683 (1920). 

™ Neither party to a divorce action may remarry within a year following the decree, re- 
gardless of fault. See Wis. Stat. (1931) §247.37. 


————— 
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It is common practice among courts which favor relaxation of 
laws restricting divorce to permit the plaintiff to proceed with an 
action as a default which originally started as a contested action, with- 
out requiring withdrawal of the defendant’s answer. It is also 
common practice to permit the parties to file a stipulation for a 
waiver of the statutory notice of twenty days and for immediate trial, 
which may operate again to prevent adequate investigation by the 
divorce counsel. It is customary also for many such courts to hear 
default actions without requiring that any effort be made to bring the 
defendant personally before the court. 

Courts which are not wholly in sympathy with divorce on principle, 
also take steps which reflect their personal feelings in the course of 
of divorce law administration. Perhaps the most common practice 
of such courts is their repeated attempts at reconciliation, commenc- 
ing from the moment that a complaint is filed. In one case a judge 
who has a very strong feeling against divorce in the case of young 
people particularly, continues the case against the will of both plain- 
tiff and defendant in order to give them time to “think it over.” In 
most such cases the records show that the same parties eventually 
came before the same or another court for a divorce. Other courts 
let it be known through their personal attitude or through the divorce 
counsel that in a particular case a divorce will be denied, which prac- 
tice usually results in the plaintiff commencing his action in another 
county. Many courts make a special effort to insure the personal 
appearance of the defendant at the trial even though there is no con- 
test on the pleadinzs, in order to give the defendant a further oppor- 
tunity to resist the divorce if he so desires, and to give the court and 
divorce counsel opportunity to examine him with reference to the 
charges. In one court it is the practice to require the parties to with- 
draw one pleading or the other before treating the case as a default. 
Two courts have gone to the extreme of requiring the divorce counsel 
to be present at the trial of actually contested actions in order to aid 
the court in deciding if either party was entitled to a divorce.® 

It is the practice in one circuit, and particularly in two certain 
counties in that circuit, to refuse qualifiedly to entertain divorce 
actions commenced by non-residents of those counties. Unofficially, 





8 The practice is not authorized by statute unless the court is satisfied that the issues are 
not contested in good faith by either party. See Wis. Strat. (1931) $247.14. 

® Under Wis. Stat. (1931) §261.01, the proper place of trial for actions of divorce is 
the county in which the parties or one of them is a resident. Craven v. Craven, 27 Wis. 418 
(1871). Cf. §247.01. But see §§261.02-261.05, and State ex rel. Jefson v. Mahoney, 204 Wis. 
440, 235 N. W. 926 (1931) which imply that other courts have jurisdiction, but not necessarily 
that such other courts must assume such jurisdiction. 
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this attitude is explained as a reaction to an attempt on the part of 
a certain judge or judges in a county from which most of the non- 
resident actions in question originate, to interfere in the judicial ad- 
ministration of its neighboring county. Officially, the judges con- 
cerned have a serious and substantial objection to so-called non- 
resident divorces, namely that it is not fair to burden County A with 
the cost of administering the custody, support and property provisions 
of a decree affecting primarily residents of County B. The methods 
by which the judges in question express their beliefs are two: first, 
by refusing to entertain an action by a non-resident unless local 
counsel is employed; second, by requiring non-residents to pay the 
divorce counsel fee rather than to charge that fee to the county 
where the action is sought to be commenced. Incidentally, this latter 
practice is in vogue in several other counties and there is consider- 
able feeling that it should be sanctioned by a change or clarification 
of the existing law. As might be expected, these practices have re- 
sulted in cutting down considerably the number of non-resident 
divorce actions commenced in the counties under discussion. 

The extensive use of cruel and inhuman treatment as a ground 
for divorce is discussed elsewhere in this paper. It is conceded on 
all sides that this phrase is a catch-all for widely varied types of 
marital friction. In many cases the parties themselves, or their at- 
torneys, agree on the use of this ground where the objective ground 
for divorce is the adultery of one spouse or the other. The reason 
for this substitution is generally to save the spouses themselves, and 
particularly their children, from the notoriety incident to publication 
of the fact of adultery. Judges frequently participate in this prac- 
tice, by disregarding evidence of adultery as it crops up during the 
trial, by grariting the divorce for cruel and inhuman treatment al- 
though the pleadings allege adultery, or by ordering the impounding 
of the record.1° This practice frequently encounters the provisions 
of section 247.26, which disqualifies a wife divorced for adultery 
from alimony (but not from a final division of property).11 Mention 
might be made of the practice of a particular court to grant a divorce 
if the defendant defaults or conterclaims, and to deny it if defend- 
ant indicates he does not wish to be divorced, by filing an answer but 
no counterclaim. 

DEFAULT ACTIONS 


Under this heading are classified all actions commenced either 
by personal seivice or by publication in which no answer is filed at 





%® Authorized by Wis. Star. (1931) §247.19. 
33 Pfingsten v. Pfingsten, 164 Wis. 308, 159 N. W. 921 (1916). 
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any time; in which, though contested on the pleadings, plaintiff’s or 
defendant’s pleadings are withdrawn before trial; or in which the 
pleadings of both plaintiff and defendant remain on record, but one or 
the other of the parties does not appear personally at the trial to 
contest the divorce. The number of instances in which an answer or 
answer and counter-claim are filed do not reflect the true pro- 
portion of divorces which commence as genuine contests. The appar- 
ent contest may be explained in many cases as a device by the party 
or parties to achieve some personal advantage. For example, in an 
action started by one speuse the other, although desirous of a divorce, 
may interpose a defense or counterclaim in order to induce the plain- 
tiff to consent to a smaller or larger settlement of alimony or property. 
In many cases a divorce action is started by the guilty party in the 
hope of thereby goading the innocent party into commencing a divorce 
action. It is frequently also desired to have the divorce action pro- 
ceed without the intervention of the divorce counsel. By leaving the 
pleadings in until actual trial, the divorce counsel is thrown off his 
guard and has little or no opportunity for preliminary investigation. 
In all but a few instances the court has permitted one of the parties 
to withdraw his or her pleading at the last moment or has proceeded 
to try the case as a default even though both complaint and answer 
were kept on record. Divorce counsel strongly object to this practice, 
insisting that the case is a default within the meaning of the statute,1? 
and that they are entitled to the statutory period of notice in order to 
investigate the merits ot the case. Where the practice is most 
common, it is to be observed that the court is not very sympathetic 
with the office of divorce counsel or with the particular incumbent of 
that office. In such cases the diorce counsel may or may not be called 
to the trial. If he is called, he is forced to base his cross-examina- 
tion of the plaintiff or defendant on the allegations in the answer to 
the complaint or the reply to the counterclaim. Another practice 
seriously objected to by divorce counsel is the stipulation, by the par- 
ties to a default action, for a waiver of the 20 days notice required by 
the statute, and agreement for immediate trial. Here again the basis 
of the divorce counsel’s objection is the lack of opportunity to ex- 
amine the facts. It is contended that the parties cannot stipulate to 





%2The wording of the statute is not clear. Section 247.14 reads as follows: “.... 
Such counsel shall appear in the action when the defendant fails to answer or withdraws his 
answer before trial; also when the defendant interposes a counterclaim and the plaintiff there- 
upon neither supports his complaint nor opposes the counterclaim by proof; ....” The 
language preceding the first semicolon is against, and the language following the semicolon 
favors the construction by divorce counsel. 
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waive the statutory period of notice in a case in which the state is 
concededly an interested party. At the other extreme are officials who 
habitually admit service of the complaint at the time of trial without 
having had any sort of notice of the action prior thereto. In many of 
such instances, however, the admission of service is the result of 
pressure brought upon the counsel by the court. 

The time taken to try a default action varies, of course, in the 
different jurisdictions and in different cases within the same juris- 
diction. In most of the cases actually observed, however, fifteen to 
twenty minutes would be a fair estimate of the time taken to dis- 
pose of a typical default divorce action where there is no contest over 
the custody of children, alimony or division of property. In Mil- 
waukee it is not at all uncommon for the calendar judge to dispose 
of a half dozen divorce actions within an hour, and in one case wit- 
nessed, but two minutes elapsed between the opening of the plain- 
tiff’s case and the granting of the decree. The efficacy of such a 
brief procedure depends, of course, in a large measure, on the amount 
of investigation by the divorce counsel or court prior to the action. 
In many cases arising in Milwaukee, several judges may have handled 
a particular case prior to the time that it arises before the judge who 
grants the decree, and in such cases the court frequently has the bene- 
fit of previous findings. 


THE OFFICE OF THE Divorce CouNsEL!® 


In the opinion of the majority of judges and divorce counsel in- 
terviewed, the chief function accomplished by this official is a nega- 
tive one, namely to induce lawyers and clients to prepare their cases 
more accurately in respect to pleading and proof than they might 
otherwise do. In some jurisdictions the divorce counsel recom- 
mends that a divorce be granted or denied, but in most jurisdictions 
he merely presents his findings to the court without any recommen- 
dation pro or con. One judge believes that the chief and perhaps the 
sole function of the divorce counsel is to investigate the situation rela- 
tive to children before he makes a custody or support order, and to 
this end has frequently sent the divorce counsel out of the county and 
sometimes out of the state to make a thorough investigation.14 In 
other jurisdictions the chief function of the divorce counsel is be- 
lieved to be the enforcement of alimony and support decrees. One 





13Wis. Star. (1931) §§247.13-247.18, 247.29. 
44 Wis. Star. (1931) $247.29, for the method of compensation in such cases. 
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official, on his own initiative, on occasion goes out of the county to 
obtain evidence as to the merits of the case where the situation in his 
opinion requires such investigation.'5 

The divorce counsel usually confines himself to a formal inter- 
view with the plaintiff. Many write a letter to the defendant notify- 
ing him that the action has been commenced, sometimes suggesting 
a personal interview. Others take more active steps to get in touch 
with the defendant and third parties, and in investigating the merits 
of the case generally. Frequently they try to reconcile the parties even 
to the extent of threatening to recommend that a divorce be denied; 
others make no attempt at reconcilliation, believing this to be properly 
the functon of the court or the attorneys. 

In general, the nature and extent of the divorce counsel’s parti- 
cipation in a divorce action depends first, on the pressure exerted by 
the court, second, on the divorce counsel’s attitude concerning divorce 
resulting from his personal experience, and third, on the pressure 
exerted by the attorneys and by the community generally, including 
mainly the church and the newspaper. In a few instances the court 
believes firmly in the efficacy of the office of the divorce counsel, 
sometimes going to the extreme of requesting the official to parti- 
cipate in contested actions.1® In many instances the court feels that 
the office of the divorce counsel is non-productive, believing that the 
court itself is fully competent to determine the merits of a given de- 
fault action, by personal examination of the plaintiff and other wit- 
nesses. Others believe that the theory of the office is unobjection- 
able, but that in practice the office is not productive of the desired 
results, either because of deficiencies in the particular incumbent of 
the office, or because the small fees paid the divorce counsel do not 
make it worth his while to make a thorough examination.17 


RELATIONS WITH OTHER STATES 


Border counties have experienced difficulty in judicial adminis- 
tration of marriage and divorce laws in view of the ease of evasion 
by the parties by moving across the border. The provisions of the 
Wisconsin statutes aimed at controlling unsocial marriages’§ are daily 





15 Wis. Stat. (1931) §247.17 regarding compensation. 

% Note 8, supra. 

17In the matter of fees, see Wis. Stat. (1931) §§247.17, 247.29. 

%See Wis. Stat. (1931) §§245.03, 245.04, 245.11, 245.14. See also Lyannes v. 
Lyannes, note 6 supra; Hall v. Industrial Commission, 105 Wis. 364, 162 N. W. 364 (1917); 
Lanham v. Lanham, 136 Wis. 360, 117 N. W. 787 (1908); cf. Owen v. Owen, 178 Wis. 609, 
190 N. W. 363 (1922). 
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violated by marriage in other states. Decrees providing for alimony, 
support and custody of children are rendered practically nugatory in 
many cases by the husband’s flight to nearby points out of the state. 
A uniform marriage and divorce act is desirable but practically un- 
attainable because of the difference of opinion existing in the var- 
ious sections of the country on the subjects of marriage and divorce. 
A federal marriage and divorce act is strongly endorsed as an alter- 
native measure. The entire subject of extra-territorial enforcement 
of marriage and divorce laws is deserving of more thorough treat- 
ment than can be afforded in this paper. It is hope that a detailed 
presentation of the problems involved may be presented some time 
in the near future.?® 


REcoRDS 


Substantially the same inadequacies in the keeping of the records 
of divorce actions were apparent in this as in an earlier study.?° 
Vital statistics blanks were occasionally discovered inadvertently 
tucked away in odd corners. Frequently the grounds on which a 
divorce was granted were incorrectly or incompletely stated. Quite 
often the decree signed by the court failed to specify on which of 
several grounds alleged in the complaint the divorce was granted. In 
a number of instances cases were marked pending which had in fact 
been disposed of in one way or another. Considerable variation ap- 
peared in the matter of making transcripts of testimony.?4_ In some 
jurisdictions a transcript was found in all divorce actions. In others 
no transcript was found except when requested by the parties for 
the purpose of preparing an appeal. In still others a transcript 
was found in actions involving the custody of children, but in no 
others. The nature and extent of allegations and proof likewise 
vary considerably. Sometimes the complaint is a one page state- 
ment ; other times it fills three or four pages. In some jurisdictions 
the complaints are standardized, not only as to length but as to con- 
tent. For example the unusual word “twitted” appears in complaints 
alleging cruel and inhuman treatment filed by several of the at- 
torneys in a certain county. 





29On the subject of extraterritorial enforcement of support and custody decrees, see Wis. 
Stat. (1931) §247.21; note (1930) 28 Micu. L. Rev. 1056; note (1931) 29 Jbid. 1071; note 
(1932) 80 U. Pa. L. Rev. 712-717. 


2° Note 4, supra. 
21 The Wisconsin statutes other than §252.20 make no provision in this respect. 
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PRIVATE PRACTICE OF Divorce By District ATTORNEY OR 
ASSISTANT 


Objection has been voiced to such practice on the ground that 
it frequently places the district attorney or his assistant in a position 
where duty and interest conflict. Where such attorney represents the 
husband in a divorce action, he may be called upon by the wife to 
prosecute his own client for nonsupport. It has been alleged that 
in certain instances a wife requesting prosecution of her husband for 
nonsupport has been persuaded to commence a divorce action. No 
doubt these situations are of infrequent occurrence and even if they 
were more frequent, it might be possible to check abuse without re- 
sorting to the stringent remedy of forbidding the district attorney or 
his assistant to handle divorce litigation altogether. There is room 
for further investigation in this regard. 


MILWAUKEE COUNTY 


In 1929, 6,095 actions of all sorts were commenced, of which 
approximately 1,600 were divorce actions. In that year 1,044 
divorce decrees were granted. The clerk of court collected and paid 
out $816,248.15 in alimony and support money. 

In this county the practice is to assign default divorces to the 
calendar judge, a position which rotates bi-monthly among the cir- 
cuit court judges. The average period elapsing between the filing of 
complaint and granting of decree in divorce actions, in a group of 
cases selected at random, is ninety days for default actions and a year 
for contested actions. As a result the same case is usually handled 
by more than one judge and often by as many as five or six differ- 
ent judges, to the bewilderment of the parties. The Board of Cir- 
cuit Judges are working toward a satisfactory solution of Milwaukee’s 
problems of divorce administration in cooperation with the district 
attorney’s office and the Municipal Court. 


SUGGESTIONS FOR LEGISLATION 


Numerous suggestions for new or amendatory legislation were 
received from judges and others during the course of this study. 
It is not intended that all or any of these suggestions be hereby en- 
dorsed, but the proposals may be of sufficient interest to the pro- 
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fession generally to be outlined at this point. The proposals are in 
substance as follows: 


To Abolish the Doctrine of Recrimination 


Theoretically, if plaintiff and defendant have each been guilty 
of unrelated marital misconduct constituting grounds for divorce 
under the Wisconsin statutes, neither is entitled to a divorce.?2 This 
is the so-called doctrine of “recrimination.” In view of the fact 
that the vast majority of divorces in this state are sought on grounds 
of cruel and inhuman treatment, and since the facts necessary to con- 
stitute such treatment are easy to prove,?° it should be expected that 
the doctrine would bar relief in many cases. Nevertheless not one 
of the 781 actions studied was dismissed on this ground. Most 
judges are frank to admit that they simply disregard the doctrine in 
practice as socially undesirable. A few judges circumvent the diffi- 
culty by finding that the fault is basically on one side or that one 
spouse is more at fault than the other.2 More than one judge was 
unaware of the existence or significance of the doctrine. All but one 
or two were strongly in favor of total abolition of the doctrine, 
while the remainder were in favor of a compromise doctrine which 
would reserve the power to the court to grant a divorce to one party, 
or to both, or to neither, according to the circumstances in each case. 
A compromise doctrine is the law in some states, commonly entitled 
the doctrine of “judicial discretion” or “comparative recitude.”25 


To Limit the Privilege of Marriage by Divorced Persons? 


The state may impose such limitations upon the privilege of 
marriage as the welfare of society demands.2® Under the present 
laws of Wisconsin either divorced spouse may marry after one year 
following the date of the decree without any limitation other than 





3 See Recrimination, note 4, supra, at 202-208. 

33 For a statement of what is required to prove cruel and inhuman treatment in Wisconsin, 
see Johnson v. Johnson, 4 Wis. 135 (1855), Freeman v. Freeman, 31 Wis. 235 (1872), 
Crichton v. Crichton, 73 Wis. 658, 40 N. W. 638 (1888), Johnson v. Johnson, 107 Wis. 186, 83 
N. W. 291 (1900), Kohl v. Kohl, 143 Wis. 214, 125 N. W. 921 (1910). 

% Comparative rectitude is not properly to be considered by the trial court, if the mis- 
conduct of one spouse is not provoked by the other. See Recrimination, note 4, supra, at 
208. 

33 See Recrimination, note 4, supra, at 200, notes 8 and 9; also 2 VERNIER, AMERICAN 
Famiry Laws (1932), §78. 

%a This limitation was advocated by Milwaukee Circuit Court Judge John J. Gregory, 
in an article appearing in the Milwaukee Telegram, May 7, 1922. See 2 VERNIER, op. cit. supra, 
note 25, for discussion of statutes limiting right to remarry. 

26See Mappen, Domestic RELATIONS (1931) 3. 
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those imposed on the privilege of marriage between undivorced 
parties. To increase the restrictions in all cases might be objection- 
able on the ground that the probability of failure of a proposed mar- 
riage between A and B is highly speculative. But that probability is 
greatly increased, it is believed, if A or B or both have had an un- 
successful marriage. The suggested legislation would not affect the 
large majority of divorced spouses, but only individuals falling within 
certain well defined categories, namely, those temperamentally unfit 
for any marriage, those afflicted with a social disease,?7 and those who 
are socially irresponsible and parasitic. The last category would 
consist chiefly of those men who marry, often begetting three or four 
children, live “off the wife’s relatives,” desert, and are divorced, and 
then marry a second, third and sometimes a fourth or fifth time. 

Judges advocating such a restrictive law believe they can “spot” 
the individuals in question. They do not propose a law which will 
work automatically or arbitrarily or which will affect most divorced 
people, but one which will give them the discretion to prohibit re- 
marriage in certain cases, unless the party or parties offer guaran- 
tees not required in the normal case. A clause could be inserted in 
the decree stipulating that the wife or husband or both could marry 
third persons only on application to the court granting the decree 
and on proof of fitness, such as the cure of the social disease, or a 
bond for support of the prospective wife and children. One court 
has an interesting suggestion for the case of spouses each of whom 
is temperamentally unfit for any marriage. He wold have such 
parties deprived of the privilege of an absolute divorce and limit 
their relief to a divorce from bed and board. 

The chief objection voiced to extending judicial discretion in 
marriage and divorce questions is the alleged arbitrariness of cer- 
tain individual judges. As stated elsewhere, this allegation is con- 
siderably exaggerated. Moreover, the court’s decision might be ap- 
pealable for abuse of discretion, although it may be conceded that 
the cost of appeal might in many cases make this check practically 
unavailable. 


To Provide an Additional Ground for Divorce 


Under the existing statutes of Wisconsin it is impossible except 
by voluntary separation for five years to obtain a divorce in this state 
on grounds other than those which impute to the defendant some de- 
fect in character. Most if not all of the grounds for divorce are simply 





27Cf. Wis. Stat. (1931) §$§245.10, 245.11. 
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overt manifestations of maladjustment between spouses, which have 
been roughly classified under the headings enumerated in the statute. 
A great many parties petition for divorce under circumstances which 
could be classified under the statutory grounds only by a liberal in- 
terpretation of the evidence in the lizht of the desire of the court to 
aid the parties. In many cases no misconduct has occurred in fact, 
but two individuals, in order to obtain a divorce, ficiitiously allege 
and admit sufficient acts to justify a divorce on the pleadings. Two 
cases will suffice to illustrate the problem under consideration. In 
one case A and B were married in 1920 while both parties were in 
their early twenties. A is a Susiness man who since the time of his 
marriage has developed intellectually and socially while his wife has 
in those respects remained at her previous level. Insofar as any 
overt manifestations are concerned, the conduct of the spouses is 
irreproachable. A wishes a divorce because he feels that he can no 
longer do B or himself justice. They have no children, and he is 
willing to make any reasonable provision for her support. The wife 
has refused to sue him for divorce. A divorce started by the 
husband is pending. The court must deny the divorce if it finds 
the allegations are not supported by the evidence. Discussing this 
case, the court stated the belief that it would be socially disastrous 
to deny a divorce since the maladjustment will probably manifest 
itself in a short while in genuine and spontaneous overt manifesta- 
tions necessary to support an action for divorce for cruel and in- 
human treatment. It fears that if it denies the divorce, it will be in- 
strumental in the accomplishment of a socially undesirable result con- 
trary to the theory underlying the divorce statutes. 

In the second case, A and B were married 20 years ago. Until 
recently the family was quite poor. A made a fortune through an 
invention. He has attempted to induce the family to move from the 
slums of the city to a more desirable neighborhood, and to provide 
proper educational and other opportunities for his family. His 
wife and daughter insist on staying in their present surroundings 
among their old friends.28 The husband is petitioning for a divorce. 
The court feels that the husband has no real ground for divorce 
under the statute, and yet it believes as in the case above that if it 
denies a divorce now, a complete disruption will soon result and the 
parties will be before it for a divorce on clear grounds. 





28 Refusal to follow the husband to a reasonably selected residence might be construed 
as legal desertion entitling the husband to a divorce. See Franklin vy. Franklin, 190 Mass. 
349, 77 N. E. 48 (1906); cf. Gleason v. Gleason, 4 Wis. 64 (1855). 
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These are but two illustrations of a multitude of cases which em- 
barrass many intelligent and conscientious judges. Other judges 
have no hesitancy in denying a divorce in such cases, openly declaring 
that if the parties are really maladjusted, the overt manifestations 
which the law requires wili ultimately appear, but that it is not the 
province of the court to interfere before such time, thereby frustrating 
a possible reconciliation. It is true that there is always a possibility 
of the parties reconciling their differences; but this possibility might 
seem to be sufficiently protected against by the provision for setting 
aside the divorce decree within a year after it is granted.?® 

It is suggested in opposition to enlarging the basis of divorce 
that the present grounds are sufficiently flexible to provide relief in 
all meritorious cases. In reply it is pointed out that the present law 
requires overt acts such as cruelty, desertion, or adultery ; that there 
is no relief for spouses who have reached the breaking point, until 
they have manifested their reactions in some brutal fashion; that 
sensitive self-respecting individuals must humiliate themselves pub- 
licily by charging and confessing dishonorable conduct which never 
occurred, or suffer the distasteful alternatives of continuing to live 
together with increasing friction or seeking solace in extra-marital re- 
lationships. 

The proposal in question does not approach the extreme practice 
of divorce by registered consent, or of divorce for incompatibility,?* 
but in substance empowers the court in its discretion to grant a di- 
vorce when in its opinion the interests of society and of the indi- 
viduals concerned make it advisable that the marriage be dissolved. 


To Reduce the Period of Residence for Divorce 


Under the laws of Wisconsin®® no absolute divorce can be granted 
unless one of the parties has been a resident of this state for at least 
two years preceding the action. The apparent purpose of the statute 
requiring residence for two years is to insure against non-residents 
setting up a temporary residence in Wisconsin for the sole purpose 
of taking advantage of the relatively liberal divorce laws of this state. 
It is the common consensus of opinion that this period is longer than 
necessary to accomplish its purpose and works a hardship in numerous 
instances, particularly in the border counties of the state where there 
is a constant interchange of residence between states. The residence 





29 Wis Stat. (1931) §247.37 (2). 

29a See for references on incompatibility as a ground for divorce, 2 VERNIER, op. cit. supra, 
note 25, at 72. 

30 Wis. Stat. (1931) §247.06. 
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requirement in the forty-eight states varies from six weeks to five 
years, with only seven states requiring more than one year.*! 


To Reduce the Period of Voluntary Separation as a Basis for Divorce 


The apparent purpose of the present statute®? permitting a divorce 
to parties who have been voluntarily separated for five years or more 
is to aid parties who do not wish the notoriety of a divorce on the 
customary grounds such as cruel and inhuman treatment, as well as 
persons who, having no other grounds for divorce, desire, neverthe- 
less, to have their marriage dissolved. In none of the 776 cases studied 
was a divorce granted on this ground, and the experience of judges re- 
veals that such cases are of rare occurrence. 

It is believed that this provision is theoretically desirable but 
practically ineffectual because of the length of the period. It is sug- 
gested that the period be reduced to one year. 


To Permit Marriage Immediately Following Divorce 

Under the laws of Wisconsin** neither party to a divorce action 
may marry another person within one year following the date of the 
decree. The apparent purpose of this limitation on the right to re- 
marry is to discourage the tendency to break up an existing family re- 
lationship in order to permit one spouse or the other to marry a third 
party. This provision has merit if it in fact accomplishes this result. 
On the contrary it frequently results in adultery between the spouse 
and the third party during the year period. Moreover, after the year 
has passed, the ex-spouse and the third party frequently do not marry, 
having developed an attitude during the year’s clandestine relation- 
ship which is incompatible with the idea and habit of matrimony. 
The result is that the home of the first family has been broken up, 
one of the spouses has been guilty of adultery, and the formation of 
a potential new family relationship has been frustrated. Both the 
parties and the state are the losers. There is also the sentiment that 
even in those cases where no adultery occurs during the year period, 
the effect of the prohibition is to force the ex-spouse to live in an 
unnatural manner during the year and to stave off for the period of a 
year the formation of a new union. It is believed that if the proposed 
legislation limiting remarriage were enacted, it would apply to many 
of those individuals within the class against whom the present prohi- 
bition of remarriage within a year is aimed, and that as to the rest 
there is no social justification in the present restriction. 





$1 VERNIER, op. cit. supra, note 25, $82. 
% Wis Star. (1931) §247.07 (7). 
33 Wis. Stat. (1931) §245.03 (2). 
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It seems possible to accomplish the apparent object of the present 
provision and eliminate its harshness by enacting that in all cases of 
divorce either spouse shall be at liberty to remarry immediately unless 
cause is shown why either or both should be denied the privilege for 
any period. 


To Modify Penalty for Cohabitation Within Year After Divorce 


Under the present Wisconsin statutes if A and B are divorced 
and have sexual relations with each other during the year following 
the granting of the decree, despite the fact they can not marry third 
parties, they are guilty of adultery.34 In the opinion of a great many 
individuals connected with the court, a large number of divorced 
parties do cohabit during the year subsequent to the granting of the 
decrees, either with or without knowledge of the legal consequences. 
In the course of this investigation, no case was found in which a pro- 
secution for adultery was instituted under such circumstances. The 
probable explanation, if it is not the scarcity of prosecutions for 
adultery under any circumstances, lies in the prevailing feeling that 
cohabitation between divorced .spouses is not accompanied by the 
usual mens rea, and that such cohabitation may lead to a reconciliation. 
It has been suggested that the penalty be abolished and that in its 
place provision be made whereby the decree of divorce is automatically 
vacated on proof of sexual cohabitation of the parties during the 
year subsequent to the granting of the decree. This proposal might 
be criticized as socially inexpedient in that parties who are thus forced 
to return to the marital status against their will would very shortly 
appear again before the court to ask for a divorce. An alternative 
might be suggested, namely, that the court in its discretion may on 
proper proof elect to vacate the divorce decree on its own motion. 


To Require Withdrawal of Pleading as a Condition of Proceeding 
With Default Action 


Frequently divorce actions contested on the pleadings ultimately 
become defaults. In such cases, unless the pleading of one party is 
withdrawn a sufficient time before trial, the divorce counsel has little 
or no opportunity to investigate the merits of the case as his duties 
require. The court is usually disinclined to suspend the action pend- 
ing such investigation unless it is apparent that the parties are acting 
in bad faith. A provision is suggested by several divorce counsel 
that in any action contested on the pleadings which it is proposed to 





*% Wis. Stat. (1931) §247.39. 
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try as a default action, the complaint or counterclaim, as the case 
may be, shall be withdrawn a certain number of days before trial. 


To Prohibit Waiver of Statutory Period of Notice 


Objection is made by divorce counsel, on similar grounds, to the 
practice of stipulating for waiver of statutory notice and immediate 
trial of a default divorce action. A provision is suggested requiring 
a certain interval to elapse between the filing of the complaint and the 
trial, which the parties cannot waive by stipulation. 


To Confer Limited Criminal Jurisdiction on County Courts. 


The law provides several methods of enforcing the husband’s 
duty to support his family before, during and subsequent to divorce 
litigation.*® Various important problems concerning domestic and 
extraterritorial enforcement of this duty were encountered during this 
study, which will be discussed at a future date. Of the various 
methods of enforcement of a support provision in a decree, perhaps 
the most effective is a prosecution for abandonment under section 
351.30, known as the “Huber Law”. The sentence is suspended to 
enable the husband to earn money which is turned over to his family. 
Several county judges have strongly urged that they be given crim- 
inal jurisdiction to the extent necessary to apply the provisions of 
this section in cases in which they have granted a divorce, instead of 
having to turn to another court for assistance in this respect. The 
conferring of such jurisdiction would be limited to those county courts 
now possessing or which may in the future possess jurisdiction to 
grant divorces. 


To Require Proof in Corroboration of Plaintiff's Testimony 
In Default Action®® 


The function of such proof is theoretically performed by the 
findings of the divorce counsel. In many cases, however, the parti- 
cipation by the divorce counsel is perfunctory. Logically plaintiff’s 
self serving testimony should be corroborated by other proof. But 
the sentiment of most officials is strongly against increasing restric- 
tions in obtaining of a divorce decree. 


CoNCLUSION 


This study suggests roughly a possible method of ascertaining and 
solving some problems of law administration. Through the exper- 





%5 See Wis. Stat. (1931) §§247.23, 247.26, 247.28, 295.03, 295.04, 351.30. 
% See Wis Star. (1931) §247.18. 
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ience gained in this investigation it is hoped to develop a technique 
which will operate more efficiently in future studies, not only in 
divorce but in other fields as well. It is anticipated that many of 
the problems unearthed in the present study may later be appraised 
in greater detail, and perhaps suggestions made which may be of aid 
to the judge, divorce counsel and practitioner in the administration 
of the law of divorce. It is earnestly hoped that this paper will 
provoke discussion to that end. 


ANALYsSIs OF STATISTICS 


The year of 1930 was selected as the period for observation except for Mil- 
waukee county, wherein the year of 1929 was selected because of convenience, 
and for two other jurisdictions, where a two or three year period was selected 
in order to secure an adequate sample for study. During the periods selected a 
total of 781 actions were commenced, of which 496 ultimately became defaults 
and 41 became contested actions. Ninety-one actions were dismissed by the court 
without an adjudication on the merits. According to the records, 114 actions were 
pending at the conclusion of the time of observation. In 17 cases the venue was 
changed to another court in the same county or to another county. Of the total 
number of actions commenced, all but. 17 were actions for absolute divorce (divorce 
a vinculo), and of these 17, 11 were actions for annulment, and 6 for judicial 
separation (variously termed divorce a menso et thoro, divorce from bed and 
board, limited divorce). Two actions for absolute divorce terminated in separa- 
tion agreements. 

The term “default actions” as used above includes all actions, whether or not 
contested on the pleadings, in which the granting of a decree was not actually 
contested on the merits. The total number of 496 default actions thus defined in- 
cludes 431 actions in which no answer was ever filed, and 65 actions in which 
answers or answers and counterclaims were filed. Of these 65 cases which began 
as apparent contests, very few began as real contests, and in these few some 
motive appeared prior to the trial to counteract the original desire to contest. 
Thus in many cases the plaintiff, usually the husband, who was in fact the guilty 
party, started the action in order to induce action by the defendant, who other- 
wise might have had personal reasons for not wishing to seek a divorce for 
plaintiff’s misconduct. In such cases defendant, being forced into court against 
his or her desire, usually filed an answer and counterclaim, following which plain- 
tiff default by failing to appear or testify at the trial. In others defendant also 
desired a divorce, but in order to obtain certain advantages, inserted an answer or 
answer and counterclaim. Where the wife was the party plaintiff, the husband 
frequently filed an answer to induce a smaller property or alimony provision; 
where the husband was the party plaintiff, the wife filed an answer as a means of 
pressure in the opposite direction. As stated above, the occasions when the de- 
fendant filed an answer in opposition to the divorce at the outset for the pur- 
pose of genuinely contesting the divorce were rare. These statments may serve 
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to explain to some extent the relatively large number of cases in which 
the parties eventually stipulated for alimony or final division of property, as 
well as the cases in which the parties stipulated or the wife requested that no 
alimony be decreed. 

In 25 out of 65 cases originally contested on the pleadings, which ultimately 
resulted in a default, plaintiff or defendant withdrew his or her pleading before 
trial, usually by stipulation with the consent of the court. Of the remaining 40 
cases, the failure of one party or the other to withdraw his pleading was fre- 
quently due, undoubtedly, to mere inadvertence, but in many cases the failure 
was premeditated in order to throw the divorce counsel off guard.* In only one 
case does the record show that the court required a pleading to be withdrawn 
prior to trial before it would handle the case as a default. As proof of the effect- 
iveness of these tactics, reference might be made to the records which show that 
in most default cases where the complaint or answer was not withdrawn, the 
divorce counsel made no appearance whatsoever at the trial. 

In a considerable number of actions® the defaulting party appeared 
either in person or by attorney. The probable explanation for his personal ap- 
pearance, besides the practice of some courts to demand such appearance, was the 
desire of the defaulting party to insist on a satisfactory arrangement for the custody 
of children. The occasion for the appearance only by attorney in many cases was 
probably to insure the interests of his client in the matter of alimony or division 
of property, without subjecting the party to the embarassment of the court pro- 
ceedings. 

In 6 of the 496 default actions adjudicated a divorce was denied. Five of these 
six were actions in which no answer was filed, plaintiff failing to produce testimony 
to support the allegations of his complaint. All of the denials occurred in Mil- 
waukee county. The observations believed to be most pertinent in this regard is 
the total disregard of the doctrine of recrimination discussed in detail elsewhere in 
this paper, which in the opinion of many courts would, if firmly adhered to, have 
barred a divorce in a large proportion of cases. 

Forty-three of the 537 adjudicated cases were actually contested on the merits. 
In approximately half of these 41 cases defendant filed an answer only, indicating 
that he or she did not wish the marital relation dissolved. In the remaining cases, 
both an answer and counterclaim were filed, indicating that the defendant, as well 
as the plaintiff, desired a divorce. The principal reasons for contest in the former 
group of cases, as given by judges and divorce counsel, might be summarized as 
follows: 

(1) Objection to divorce on principle. 

(2) Objection to divorce on religious grounds. 

(3) Desire to clear defendant’s name of charges imputed in complaint. 

(4) Desire to keep the family intact for the welfare of the children. 

(5) Dissatisfaction with proposed arrangements for alimony or division of 

property. 

(6) Unwillingness to give the plaintiff “the satisfaction” of a divorce. 





* See discussion headed Divorce Counsel for a summary of objections to this practice. 
bIn a substantial number of cases the defaulting defendant appeared; the writer regrets 
that he kept no statistical record of this matter. 
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The principal reasons for the contest in the latter group might be summarized 
as follows: 

(1) Same as (3) above. 

(2) Same as (6) above. 

(3) Hope of procuring, as the victorious party, more favorable consideration 
by the court in the matter of custody of children and alimony or division 
of property. 

As might be expected, where each party insisted on proving his own rectitude 
and the fault of the other, a larger proportion of actions in the group of contested 
cases terminated in the denial of a divorce—5 out of 43—than in the group of 
default actions—6 out of 496. 

In seven contested cases, confined to two such cases in each of three juris- 
dictions, the divorce counsel appeared, for which procedure there seems to be no 
statutory sanction.© One judge admitted that this procedure was indulged in to 
aid the divorce counsel financially. Both the other judges justified this practice on 
the ground that the divorce counsel was of as much assistance in the conduct of 
contested actions as of defaults. 

Ninety-one actions were dismissed by the court without prejudice, 5 for want 
of prosecution, 14 by stipulation, 39 on motion of one party, 13 on the court’s own 
motion, and 21 without reason assigned, but probably in most cases on the ground 
of reconciliation. In many of these 92 cases the judges and divorce counsel report 
that the plaintiff had not planned originally to continue the action through 
trial, but had resorted to commencing a divorce action in order to induce some 
desired change in the defendant’s conduct. 

One hundred and fourteen actions commenced within the periods observed were 
still pending, according to the records, at the conclusion of the field study. On in- 
vestigation it was found that 21 of these cases were not pending in fact, but had 
been discontinued for one reason or another, as for example, on reconciliation 
and resumption of cohabitation. This discrepancy in the records is due simply 
to omission on the part of attorneys and clerks of court to clear their records. 

The venue of 17 actions was changed from one county to another or from one 
court to another within the same county. The explanations for the change of 
venue, include convenience of trial, supposed prejudice of a particular court, 
and opposition on the part of some courts to hearing cases involving residents of 
other counties, a situation which is discussed elsewhere. 

Eleven annulment actions were observed, which are of no especial significance 
in this study other than their number in comparison with the total number of 
actions commenced. Six actions for judicial separation were begun. The infrequent 
use of this remedy by disaffected spouses was to be expected in view of its limited 
advantages. The occasion for its use is apparently confined to the case of a 
party whose religious convictions forbid absolute divorce. Some judges, how- 
ever, believe that this limited form of divorce is frequently sought by wives to 
obtain the right to live apart from their husbands, with separate maintenance, 
and yet by keeping the marital relationship intact to prevent the husbands from 
contracting a new marriage. The wife in such a case is usually motivated either 





© See Wis. Stat. (1931) §§247.14, 247.15, which seem to limit the function of the divorce 
counsel to participation in default actions. 
d To this might be added the 18 actions discussed below in which the venue was changed. 
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by consideration for the welfare of the children or by the desire for “revenge” on 
a spouse whose relations with a third party occasioned the break in domestic 
harmony. The possibility of a new use for limited divorce is discussed elsewhere 
in this paper. 

In 16 cases the final decree of divorce was vacated within a year from the data 
of the granting thereof under the provisions of section 247.37 (2) and (4). In 
one of these cases the decree was vacated by the court on the petition of a party 
against whom a default decree had been rendered, to permit him to interpose 
a defense and counterclaim. In the remaining cases the occasion for the order 
vacating the decree was an apparent reconciliation. The petition to vacate was 
usually granted as a matter of course by courts favoring reconcilliation. Some 
officials would have the court scrutinize such petitions closely on the ground that 
frequently the husband urges this step as a means of avoiding the discomfort of 
alimony and support provisions, and particularly proceedings to enforce such pro- 
visions. While no thorough check has been made, it is found that in many cases 
the same parties appear again before the court for a divorce.® 

In at least 56 cases prior actions had been dismissed by the court without 
prejudice, usually on reconciliation during the course of the action. In some cases 
more than one prior action had been so dismissed. This record lends additional 
support to the scepticism frequently expressed as to the efficiacy of reconciliations 
urged on the parties by courts and others. 





@In two cases commenced in Milwaukee in 1929 the record showed prior decrees which 
had been vacated. 





NON-RELIGIOUS WITNESSES 
FRANK SWANCARA 


In 1918, in an opinion written by Mr. Justice Clarke, it was 
said :1 


The disposition of courts and of legislative bodies to remove disabilities 
from witnesses has continued ....under dominance of the conviction of our 
time that the truth is more likely to be arrived at by hearing the testimony 
of all persons of competent understanding who may seem to have knowledge 
of the facts involved in a case, leaving the credit and weight of such testi- 
mony to be determined by the jury or by the court, rather than by rejecting 
witnesses as incompetent, with the result that this principle has come to be 
widely, almost universally, accepted in this country and in Great Britain. 


The disposition and policy of the common law were quite differ- 
ent. Large classes of witnesses were wholly excluded because of a 
belief that an interest in the case, infamy, or other circumstance 
that might make their testimony subject to suspicion, required that 
it be wholly rejected without being heard or subjected to the tests 
of cross-examination or corroboration.2 The religious belief of a 
person might wholly exclude him as a witness because it disqualified 
him from taking, or made him unwilling to take, the oath that was 
required of all witnesses.* These general disqualifications are being 
removed from time to time under the policy noted in the Rosen case, 
but the facts that formerly wholly excluded a witness as incompetent 
are often still permitted to be shown to discredit his testimony. For 
example, by section 329.19 of the Wisconsin Statutes, a convict is 
made a competent witness, but the fact of his conviction of a crimi- 
nal offense may still be shown to impeach his testimony. Under sec- 
tion 325.13, the same thing is true of one interested in the case as a 
party or otherwise. The present discussion is concerned with the 
extent to which laws and decisions survive which totally exclude a 
witness for lack of religious belief, and with the extent and policy 
of rules that permit a lack of religious belief to be shown to discredit 
a witwess in those jurisdictions where it will no longer totally dis- 
qualify him. 





1 Rosen v. U. S., 245 U. S. 467 (1918); and see Tinsley v. U. S., 43 F. (2d) 890 (1930). 
21 Wicmore, Evipence (2d. ed) §576. 
37d. $518. 
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I. Survivinc DISQUALIFICATIONS OF WITNESSES FOR LACK 
oF RELicious BELIEF 


The common law rule that required an oath of every witness, 
and a religious belief as a condition to taking the oath, was based on 
the belief that the veracity of a witness is largely inforced by an oath 
and that the effectiveness of the latter results from a fear of certain 
divine retribution if a falsehood is uttered. To paraphrase Wigmore, 
the supposed mental processes involved in that fear are indicated by 
the following exhortation to a witness by Judge Jeffries, a jurist 
whose reputation for brutality does not affect his orthodoxy, either 
in law or theology :* 


Now mark what I say to you, friend....Thou hast a precious immortal 
soul, and there is nothing in the world equal to it in value. ... Consider that 
the Great God of Heaven and Earth, before whose tribunal thou and we and 
all persons are to stand at the last day, will call thee to an account for the 
rescinding his truth, and take vengance of thee for every falsehood thou 
tellest. I charge thee, therefore, as thou will answer to it to the Great God, 
the judge of all the earth, that thou do not dare to waiver one tittle from the 
truth upon any account or pretense whatsoever; ...for that God of Heaven 
may justly strike thee into eternal flames and make thee drop into the bottom- 
less lake of fire and brimstone, if thou offer to deviate the least from the 
truth and nothing but the truth. 


The theology of the early judges, and therefore of the common law 
which they created, was in accord with the doctrine of a “real fire in 
hell,” preached in modern times by the Rev. Charles Haddon Spur- 
geon and others.5 But whatever may have been the opinion or de- 
sire of Lord Coke, who would have disqualified all save Christians 
as witnesses,® the common law judges finally found it necessary to 
permit “pagans” to testify. “That a pagan cannot maintain any action 
at all...is a most impolitic notion and would at once destroy all 
that trade and commerce from which this nation reaps such great 
benefits,” it was said, and it was assumed, for the purpose of making 
pagans competent witnesses, that they believed in some form of super- 
natural punishments. Willes, C. J., found that “They believe and wor- 
ship a god, and ... they have priests for that purpose, which would be 





* Lady Lisle’s Trial, 11 How. St. Tr. 325, quoted in Wicmore, Evmence §1816. 

5 Dr. Spurgeon’s sermon appears in 9 THE Wortp’s Best Orations (edited by the late 
Mr. Justice Brewer) 3500. The same work contains the famous sermon by the Rev. Jonathan 
Edwards on “the God that holds you over the pit of hell much as one holds a spider 
or some other loathsome insect over the fire.” 

*For some comments of American judges on Coke’s view, see Thurston v. Whitney, 2 
Cush. 104, 109 (1848) and Perry v. Comm, 3 Grat. (Va.) 632, 640 (1846). 
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of no use if they did not believe that he would reward or punish them 
according to their deserts.”7 While a proposed witness could be 
deemed disqualified if holding some of the non-fundamentalist opin- 
ons prevalent today, he would be fully qualified and competent if his 
religious belief corresponded substantially to the following view 
ascribed to a Chinese: 


When a person is very good, unusually good, he dies and his spirit will 
go to heaven and become a God, and live there eternally. If he is moderately 
good, he will be born again and come back into life. If he is bad, his spirit 
will transform to some animal; and if he is unusually bad, he will be cast 
down into hell, nine degrees below the world. 


In the transcript of the testimony in which the foregoing appeared 
may be found also the following: 


Q. And a person that is bad is punished by transforming him into some 
animal that has to inhabit this earth? 
Yes, sir; such as chicken, duck, hog, or horse. 


After the witness referred to the possibility of “eight or ten trans- 
formations,” some being from one animal into another, the court, as 
an earnest searcher after relevant truth, inquired: 


Does the fact whether the chicken is a good chicken or not make any 
difference ?8 


It is immaterial what the form or extent of supernatural punishment 
is that the witness, Christian or pagan, believes he will incur if he 
testifies falsely. And on principle this is correct, for if a witness has 
a belief in an inevitable punishment for false swearing, the law may 
as well utilize it as an additional precaution against perjury by re- 
minding the witness of it by an oath. But it must be kept in mind 
that this is a far different thing from wholly excluding as witnesses all 
who entertain no such belief.® 

There was a time, however, when the extent of the punishment 
was material. As reported by Atkyns in 1765, the leading case of 
Omichund v. Barker,1° decided in England in 1745, held that one 
could not be admitted as a witness unless he believed in a God and 
future rewards and punishments. Later the opinion of Chief Justice 
Willes in that case “was drawn out at length by himself, and was 
left among his other manuscript decisions; but it was not published 





™Omichund v. Barker, 1 Atkyns 21, Willes 538 (1745), as reported by Wiles. 
8 People v. Chin Mook Sow, 51 Cal. 597, 602 (1877). 

®3 Wicmore, Evmpence §1827. 

#1 Atkyns 21, Willes 538. 
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till 1799, more than fifty years after it was delivered.”!! According 
to that revised opinion, which now appears in Willes’ Reports, what 
the court actually held or the Chief Justice said, was that those “who 
either do not believe in God, or if they do, do not think that He will 
reward or punish them in this world or in the next, cannot be wit- 
nesses in any case.” In the United States both the state’? and fed- 
eral!8 courts, in the few cases where the question arose, at first used 
language showing that the report of Atkyns was being followed. 

But our courts did not wish to disqualify Universalists and con- 
sequently found some embarrassment in the application to the latter 
of the rule as given in the report of Atkyns. A witness believing in 
“the doctrine of universal salvation” was admitted on the theory that 
he believed in some, though not eternal, punishment hereafter.14 A 
contemporary writer observed :15 


In some counties of this state, there are many persons belonging to that 
class of Universalists who deny any future punishment of the wicked after 
this life. In the courts of common pleas and at nisi prius, in those counties, 
the question as to their admissibility as witnesses has been frequently agitated, 
but has never been distinctly brought before the Supreme Court for its de- 
cision. 


In a case reported in the note of which the foregoing was a part, 
the difficulty was avoided by the adoption of Willes’ report, instead 
of that of Atkyns, as representing the actual decision in Omichund v. 
Barker, which presumably settled the common law on the subject 
treated. A Universalist was thereby made competent because he was 
presumed to believe in some divine punishment in this life. The Su- 
preme Court of Errors of Connecticut refused to abandon Atkyns’ 
report, even for the benefit of Universalists. In 1828 the court said :1° 


It is also said,...that the report of the case by Atkyns is incorrect, and 
that by Willes gives the true state of the case. To this I would observe 
that Atkyns furnished the case from the judges themselves, and when the 
decision was pronounced. With his accuracy as a reporter, it is not credible, 
that he should have omitted what is now deemed important in the opinion 
of Willes. On the other hand, Willes’ Reports were not published in more 
than half a century after the decision; and the manuscript was furnished 
by his grandson. 





44 Walworth, Circuit Judge, in People v. Matteson, 2 Cowen (N.Y.) 432 (1824). 

% Atwood v. Welton, 7 Conn. 66 (1828) (Peters, J. dissenting); Jackson v. Gridley, 18 
Johns. (N.Y.) 103 (1820). 

38 Wakefield v. Ross, 5 Mason 16, 19, Fed. Cas. No. 17,050 (1827). 

4 Butts v. Swartwood, 2 Cowen (N.Y.) 421 (1823). 

%8 Note, 2 Cowen (N.Y.) 432; People v. Matteson, ibid. 

%® Atwood v. Welton, 7 Conn. 66, 70 (1828). 
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The courts in that state continued to follow Atkyns until the common 
law rule was abrogated by statute. But other states chose to follow 
Omichund v. Barker as reported by Willes.17 In North Carolina the 
court referred to the manuscript of Chief Justice Willes as follows :18 


This proves either that Atkyns misapprehended the words of the Chief 
justice, or that, upon reflection, he thought proper to alter the expression, 
so as to make it consistent with the decision. 


A later case in that state shows that the application of the rule ac- 
cording to Atkyns would disqualify Jews as witnesses, which was 
never intended. The court said :19 


We know that the Old Scriptures, which is the Hebrew Bible, does not 
teach a future life, and hence there is absent therefrom the doctrine of 
future rewards and punishments. Indeed, the New Testament teaches that 
‘life eternal came through Jesus Christ.’ 


In South Carolina the question arose for the first time in 1846, and 
the court, in accord with some of the language employed by Lord 
Chancellor Hardwicke in Omichund v. Barker, held that all that is 
necessary to establish the competency of a witness is a belief in “the 
being of a God, and his providence.’’?° The rule is still adhered to 
in that state.2! It is probably the only state of those that preserve 
or once had the common law disqualification for religious non-belief, 
in which a person who believes that the Supreme Being does not 
judge and punish any particular human act, but ever remains a com- 
torter, guide, and friend, is or could have been a competent witness. 
It would not be difficult to name various sects whose theology is too 
liberal to qualify their members as witnesses under the requirements 
of the rule laid down in Omichund v. Barker. 

But some belief in punishment meted out by a supernatural be- 
ing was required. “So long...as the oath remained an indispensable 
requirement, there was a natural tendency to confuse the theological 
belief which it presupposes and that moral sense which underlies all 
truth telling.”?? But whether due to a realization that as a matter of 
legal procedure litigants should not be deprived of the testimony of 
those whose beliefs preclude the use of the oath, or whether due to 
a greater liberality in religious matters, most states now have con- 





17See 3 WicMorE, EvipeNce $1817, note 3. 

1% Shaw v. Moore, 49 N. C. 25 (1856). 

State v. Pitt, 166 N. C. 268, 271, 80 S. E. 1060 (1914). 
2 Jones v. Harris, 1 Strob. L. (S. C.) 160, 163 (1846). 

21 State v. Abercrombie, 130 S. C. 358, 126 S. E. 142 (1924). 
223 Wicmore, Evipence §1823. 








54 WISCONSIN LAW REVIEW 


stitutional or statutory provisions which remove the common law 
disqualification. That such provisions were opposed by religionists 
is shown by the following extract from an article in the September, 
1829, issue of the Quarterly Christian Spectator (New Haven, 


Conn.) : 


A bill passed one branch of our legislature, at its late session, admitting 
every man to his oath, who believes in the existence of God and of a super- 
intending providence. If this bill is passed into a law, what will be the 
value of an oath in Connecticut? All dread of punishment in a future state 
of being is expressly set aside. The property and character and life of every 
man among us, may depend on the testimony of those who believe, that not 
only perjury, but every other crime, will be instantly rewarded with eternal 
happiness when we enter the future world! Can anyone who believes this, 
have serious apprehension of being punished by God, in thés life, for an act 
of perjury? ....A belief in a superintending providence is too vague and in- 
definite a requisition to be of any value. It may mean anything or nothing— 
a providence which will punish iniquity or a providence which will treat the 
guilty and the innocent alike. 

The bill thus setting aside all the substantial obligations of an oath 
passed the House of Representatives. In the Senate it was amended by 
striking out the words “a superintending providence,” thus requiring nothing 
of a witness but the belief in the being of a God. This God may be anything 
to which the witness chooses to give the name, matter or spirit; present to 
our actions and preparing to reward the evil and the good, or retired in 
the depths of immensity and totally regardless of human conduct. He may 
be the God of the German philosophists at the present day—the soul of the 
world, the principle of power which actuates all the universe; and the witness 
may believe, as we have heard such men soberly maintain, that every being 
is a part of God; and that all our actions, including those which are ordinarily 
called crimes, are only various modifications of that one pervading energy. 


If such was the argument against a law which required a belief 
“in the being of a God” to render a witness competent, there obvious- 
ly would have been an even more bitter objection, if possible, to any 
proposed statute which would permit an atheist to testify. The article 
assumes that only one who fears a personal, judging and punishing 
Deity has any sense of obligation. It further says: 


But what would property, or character, or life itself be worth, if they 
were liable to be torn from us in a moment, by the testimony of a man 
destitute of all sense of moral obligation? Tribunals of justice would, in 
such a case, be only tremendous engines of oppression, where the mockery of 
an oath was employed to make bad men more certain of the ruin of their 
victims. (p. 447) 


The paper also gave an argument to the effect that the report of 
Atkyns and not that of Willes is correct as to the real decision in 
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Omichund v. Barker. The Supreme Court of Errors, in later express- 
ing the same view, used substantially the same language,?* which 
suggests that Judge Daggett, who wrote the opinion of the court, 
may have been the author of the article in question. 

Even after the enactment of constitutional or statutory provisions 
which purported to render all persons competent as witnesses, re- 
gardless of a want of religious belief, it was possible for reactionary 
courts to evade them. This is illustrated by an Ohio decision.** 
The Constitution of 1851 of that state provided that no person should 
“be incompetent to be a witness on account of his religious belief.” 
In spite of that clause the Supreme Court Commission in 1877 held 
that a competent witness must have “a belief in a supreme being, who 
will certainly, either in this life or in the life to come, punish perjury.” 
The opinion was based on the reasoning that since the constitution 
also preserved “oaths and affirmations,” it intended to continue the 
common law requirement of religious capacity to take an oath or 
affirmation. Yet the clause could not have been intended to re- 
move only imaginary disqualifications. Its obvious purpose was to re- 
move a disability which the common law imposed on persons not 
believing in divine punishments. It was in accord with the sugges- 
tion of Wood, J., who, in an earlier case, said :*5 


And it is worthy of consideration, whether the great ends of justice, the 
object of all law, would not be promoted, even if this requirement [of a 
belief in God, etc.] were swept away, and no inquiry permitted as to what 
concerns the duties of the creature to his Creator only, in order to determine 
the competency of the witness. 


The Supreme Court of Illinois reached a conclusion contrary to that 
in Ohio. The constitutional provision involved provided that “no 
person shall be denied any civil or political right, privilege or capacity, 
on account of his religious opinions.” The court held that one was 
a competent witness notwithstanding a lack of belief in his account- 
ability to the Deity.26 Unlike the Supreme Court Commission of 
Ohio, the Illinois Court was not sidetracked by the further clause 
to the effect that oaths and affirmations should not be dispensed with. 
Of course the provisions should have been, or should have been con- 
strued to be, that oaths and affirmations should not be dispensed with 
for persons having the religious belief which such oaths presuppose, 





23 Atwood v. Welton, 7 Conn. 66 (1828). 

% Clinton v. State, 33 Ohio St. 27, 33 (1877). 

25 Brock v. Milligan, 10 Ohio 121, 126 (1840). 

% Hronek v. People, 134 Ill. 139, 24 N. E. 861, 23 A. S. R. 652, 8 L. R. A. 837 (1890). 
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but should be dispensed with, made optional, or have the religious 
element deleted, for others. Otherwise the oath would be a mockery, 
in the sense of a vain imitation, for non-religious persons, though 
not a mockery in the sense that the writer in the Quarterly Christian 
Spectator feared. Many states, assuming that atheists were intended 
to be benefited as well as religious sects such as the Quakers, have 
provided for this difficulty by the form of the oath or otherwise.?7 
Earlier cases in Virginia,?8 and in Kentucky?® were decided the same 
way as the Illinois case. These and the Illinois decision were re- 
cently followed by the Court of Appeals in Alabama.®° In the early 
years of our Republic, some of the state courts refused to apply the 
“civil rights’ clause of their respective constitutions in favor of 
persons disqualified at common law as witnesses for lack of religious 
belief.24 The recent Alabama decision is inconsistent with the earlier 
cases in that state, or at least with their assumptions. In New Jersey 
a middle ground was taken. A disbeliever in divine punishments was 
there held competent to testify for himself, though not for others. 
The decision was based on the constitutional provision that “no per- 
son shall be denied the enjoyment of any civil right on account of his 
religious principles,’ and it was recognized that “among the civil 
rights is the right to prosecute and defend actions.’’°? At the recent 
trial of Samuel Levine in the Court of Quarter Sessions in Essex 
county, during the June 1930 term, non-religious witnesses were not 
permitted to testify, even on affirmation. The defendant himself 
was allowed to make a statement but not to take an oath or affirma- 
tion. The case is now pending in the Supreme Court on a writ of 
error. 

Wigmore has said that “Arguments are no longer needed to prove 
the impropriety of the old inexorable rule. It is conceded that the 
oath should be dispensed with for appropriate classes of witnesses. 
We are today at the end of that stage of the question.’’3 Yet in 
Arkansas,?* Delaware,?5> Maryland,*® New Hampshire,37 and North 





27See 3 WicMoxe, Evipence $1828. 

28 Perry’s Case, 3 Grat. (Va.) 632 (1846). 

2 Bush v. Comm., 80 Ky. 244 (1882). 

% Wright v. State, 24 Ala. App. 378, 135 So. 636 (1931). 

%1 Thurston v. Whitney, 2 Cush. (Mass.) 104, 110 (1848); Blocker v. Burness, 2 Ala. 
534 (1841); Arnold v. Estate of Arnold, 13 Vt. 363 (1841); note, 42 L. R. A. 553. 

33 Percey v. Powers, 51 N. J. L. 432, 17 Atl. 969, 14 A. S. R. 693 (1889). 

333 Wicmore, Evipence §1827. 

* Mueller v. Coffman, 132 Ark. 45, 200 S. W. 136 (1918). 

3% State v. Townsend, 2 Harr. 543 (1838); Perry’s Admr. v. Stewart, 2 Harr. 37 (1835). 

% Arnd v. Amling, 53 Md. 192 (1879). 

37 Norton v. Ladd, 4 N. H. 444 (1828). 
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Carolina’® there are decisions not yet overruled, which follow the 
common law rule. According to such cases, a witness is incompetent 
if it is shown to the court that he does not believe that perjury is or 
can be punished otherwise than by his own conscience or by the 
criminal law as enforced by human agencies. In South Carolina, as 
before noted, the courts have modified and simplified the rule so 
that all that is required to render a witness competent is “a belief 
in God and His providence.”® The Constitution of Arkansas pro- 
vides that “no person who denies the being of a God shall be com- 
petent to testify as a witness in any court.” By the term “God” is 
meant, one must suppose, a Deity “who rewards truth and avenges 
falsehood, either in this or in a future life.’4° Consistent with this 
definition is the Declaration of Rights in Maryland which requires 
that a witness believe “that under His dispensation such person will 
be held morally accountable for his acts, and be rewarded or punished 
therefor in this world or in the world to come.’’*! 

It appears never to have been held that it is a violation of the 
equal protection clause of the Fourteenth Amendment for a state to 
deprive a person of the right to act as a witness for himself or for 
another because of his belief or disbelief in a personal Deity, or to 
deprive a litigant or defendant of the testimony of such a person.*? 
So far as the decisions on discrimination because of race are analog- 
ous, they are of little help. The right of negroes to serve on, or to 
have negroes not barred from, the jury is within the protection of 
the clause.4? But Congress has been permitted to discriminate against 
Chinese as witnesses by requiring corroboration in emigration cases, 
the court finding that this was justified by loose notions of the obli- 
gation of an oath.44 And the California court expressly held, over- 
ruling a former decision, that a statute which prevented a Chinese 
from testifying against a white man who was on trial for robbing 
the Chinese did not violate the Fourteenth Amendment.*® In the 
earlier case the court had said :4® 





38 Shaw v. Moore, 49 N. C. 25 (1856); and see (1929) 8 N. Car. L. Rev. 31. 

%9 State v. Abercrombie, supra note 21. 

49 See U. S. v. Miller, 236 Fed. 798 (1916). Cf. Rosen v. U. S., supra note 1, on whether 
the federal courts will apply the common law rule of religious belief. See (1929) 8 N. Car. 
L. Rev. 31, 42n. 

“1 Art. 36. 

42 Cf. Hartogensis, Denial of Equal Rights to Religious Minorities and Non-Believers (1930) 
39 Yate L. J. 659, 671, note 54. 

43 Strauder v. W. Va., 100 U. S. 303 (1879). 

“Li Sing v. U. S., 180 U. S. 486 (1900). 

#5 People v. Brady, 40 Cal. 198, 6 Am. Rep. 604 (1870). 

** People v. Washington, 36 Cal. 658, 666 (1869). 
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The establishment of different rules as to the competency of evidence 
applicable to different classes of persons may tend to the advantage of one 
class to the oppression and encroachment upon the personal liberty of another. 


In a case involving religious belief exclusively, the complaint 
would probably come—to take a case where the person was not at- 
tempting to testify on his own behalf—from one who desired to use 
the non-religious person as a witness. To show that he was dis- 
criminated against more than the religious individual, he might, if 
he were himself a non-religious person, claim with some truth that 
non-religious persons are likely to associate in business and other 
activities and therefore likely to find their witnesses among such 
persons. Such an argument was made in People v. Brady, supra, 
but the court said at p. 209 that this disadvantage was not 


owing to the inequality of the law. That affords to all the same instru- 
ments of proof. All general laws operate more or less unequally—not on 
account of the partial provision of the law, but from the various cir- 
cumstances in which those upon whom they operate are placed....The 
legislature does not act arbitrarily....I am not called upon to defend 
such [that excluding persons for non-conformity of religious belief and the 
like] legislation, or to deny that a more reasonable rule would be to allow 
the courts to seek information from such persons as may be available, and 
to give to testimony such weight as it may deem it entitled to. The power 
of the legislature to pass such laws is too well established to be called in 
question at this late day....There is no reason to suppose that the law in 
question was not passed in good faith, and with the honest purpose of pro- 
moting the cause of justice, even if that could be called in question here. 


In so far as concerns laws affecting the competency of non- 
religious witnesses, the court was too dogmatic when it declared that 
the “power of the legislature to pass such laws is too well established 
to be called in question at this late day.” The precise question had 
never been previously decided. In the case of a class known to be un- 
reliable witnesses, possibly they may be discriminated against, even 
to the extent of being deprived of the equal protection of the laws 
because of their incompetency as witnesses, according to some lan- 
guage found in the opinion in the Li Sing case. That there actually 
is some deprivation of the equal protection of the law when one is 
made incompetent as a witness is recognized in the opinion in People 
v. Washington. The reasoning of that case, and common sense itself, 
supports the conclusion that such a denial of equal protection is a 
violation of the Fourteenth Amendment even in the case of a class 
not wholly trustworthy as witnesses. It is to be noted that in People 
v. Brady, Rhodes, C. J., dissented. Furthermore, a trial court there- 
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after felt itself, in the interest of justice, bound to disregard the last 
ruling of the Supreme Court, and on the appeal of the case in which 
this was done, the Attorney General, instead of confessing error, 
sought to uphold the trial court in its action.*7 

It is never too late to undo a judicial wrong, or to overrule an 
erroneous decision, especially where no rule of property is involved. 

To support a holding that the equal protection clause is violated 
whenever a person is excluded as a witness simply on the ground of 
his non-religion, any court may take judicial notice of the fact, now 
a part of modern sociological knowledge, that there is no reasonable 
relation between religious belief and veracity on the stand, at least 
so far as concerns our own inhabitants. Prof. Wigmore has not hesi- 
tated to say that “much less, in these days, should evidence be ad- 
mitted....of mere disbelief in a personal Deity, i.e., atheism, a be- 
lief quite consistent with the strictest sense of moral obligation to 
speak the truth.”’48 

There are no controlling precedents. All that is needed in this 
or a like case is a desire of the court to reach a certain result, es- 
pecially where it would be consonant with justice. The court will find 
appropriate reasons. There is no doubt what the result would be if a 
court were called upon to determine the validity of a law purporting 
to bar from the witness stand any person because of his belief in 
the doctrine of predestination, held by some Presbyterians, or in the 
doctrine of absolution. Nothing in the Li Sing case, nor in the Brady 
case, would be permitted to stand in the way. The court would not 
hesitate to adopt the view taken in People v. Washington. 

It seems obvious that a classification based on differences of 
honest opinion is at least as unreasonable as one based on color, es- 
pecially in respect to the qualifications of witnesses. It ought not to 
be feared that a court, asked to hold that discrimination because of 
religious non-belief is a violation of the Fourteenth Amendment, 
would refuse to do so at “this late day” and fortify its refusal by re- 
calling that the purpose of the Fourteenth Amendment was to give 
negroes civil rights equal to those of the whites, and not to repeal 
or revise ancient rules relating to the competency of witnesses by re- 
moving the requirement or changing the form of the oath. 

It seems contrary to the spirit of our institutions that at “this 
late day” rights should be denied to religious minorities,4® and that 





47 People v. McGuire, 46 Cal. 56 (1872). 
482 WicmorE, EvipENcE §936. 
49 See Hartogensis, supra note 42. 
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the right to testify at all is still denied to non-believers in a few 
jurisdictions, possibly including the federal courts in all criminal 
cases.5° And this latter situation still exists, despite the fact that the 
law has been subjected to adverse criticism ever since Bentham first 
attacked it in the nineteenth century.5! 

The modes of determining and proving incompetency of non- 
religious witnesses have been sufficiently discussed in legal litera- 
ture.52 While the cases on that subject reveal some amusing incon- 
gruities, no attempt to review them is here made. 


II. CREDIBILITY OF WITNESSES AS AFFECTED BY LACK OF 
Reticious BELIEF 


In Connecticut,5% Georgia,®* Indiana,55> Iowa,®® Maine,5? Mass- 
achusetts,°® Montana,5® Nebraska,°® New Mexico,*! and Tennes- 
see,®? statutes exist which either directly or indirectly preserve or 
grant permission to show disbelief in a personal, judging and punish- 
ing Deity for the purpose of affecting the credibility of a witness. 
In Nebraska and in Iowa “facts which have heretofore caused the 
exclusion of testimony may still be shown for the purpose of lessen- 
ing its credibility.” In New Mexico it is provided that “all such 
common law disqualifications may be shown for the purpose of affect- 
ing the credibility of any such witness.” As Prof. Wigmore says, all 
these statutes were enacted as “a sop of mediaevalism left to satisfy 
those who would otherwise not have consented to abolish theological 
qualifications for the oath.’”’®$ 





*U. S. v. Miller, 236 Fed. 798 (1916). But see Rosen v. U. S., and Tinsley v. U. S., 
supra note 1. 

51 BENTHAM, RATIONALE OF JupiIcIAL Evipence, v. lI, Ch. 6. 

523 Wicmore, Evipence $1820; 12 Ann. Cas. 157. 

53 Conn. GEN. Stat. (1930) $5582. This statute is susceptible of a directly contrary in- 
terpretation, however. 

Ga. Cope ANN. (Park, 1914) §5857. 

5 Inp. Rev. Stat. (1896) §505; Inp. Ann. Star. (Burns, 1926) §560. 

% Towa Cope (1931) §11255; State v. Eliott, 45 Ia. 486 (1877); Searcy v. Miller, 
57 Ia. 613, 10 N. W. 912 (1881) (court held that disbelief could be shown only by prior 
declaration voluntarily made, not by cross-examination.) 

5? Me. Rev. Stat. (1930) c. 96, §112. 

53 Mass. Gen. Laws (1920) c. 233, §19; Allen v. Guarantee, 253 Mass. 152, 148 
N. E. 461 (1925). 

5% Mont. Cope Civ. Proc. (1921) §$10534. 

© Nes. Comp. Stat. (1929) §20-1211. 

*1N. M. Stat. ANN. (1915) §2165. 

® Tenn. ANN. Cope (Shannon, 1917) §5593; Tenn. ANN Cope (1932) §9775. 

2 Wicmore, Evipence §936. 


NON-RELIGIOUS WITNESSES 61 


In any state where an atheist is not a competent witness except 
in his own behalf, the same rule as to impeachment exists when he 
so testifies.®* 

On the other hand in Arizona,®® Oregon,®* and Washington,®7 
constitutional provisions expressly forbid any witness being ques- 
tioned about his religious beliefs to affect the weight of his testimony. 
Colorado,®* Michigan,®® Pennsylvania,?° and Vermont?! have statutes 
to the same effect. In most of the jurisdictions not named above, it 
either has been, or would be, held that to cross-examine a witness as 
to his religious beliefs for the purpose of affecting his credibility 
would contravene the constitutional rights of such witness.72 There 
are, however, a few trial judges who have ruled to the contrary.73 

Where evidence of disbelief in a future state of punishments 
is admitted by the court for the purpose of impeaching a witness, 
the victim is assailed at least at three different times: (a) when he is 
being cross-examined ; (b) when the trial court reads its instructions 
upon the credibility of non-religious witnesses ;7* and (c) when 
counsel addresses the jury.7® 

The Court of Appeals in Kansas recognized the injustice to the 
witness when such a practice is followed. In holding that a witness 
must not be questioned as to whether he is an “infidel” the court said: 


To permit the question to be asked would assume that a stigma was 
cast upon a person who disbelieved in the existence of a God in accordance 
with the doctrine of the Christian church or churches, such as felons suffer 
by reason of the conviction of a crime.76 


™ Dickinson v. Beal, 10 Kan. App. 233, 62 Pac. 724 (1900). 
An English judge put it mildly when he said that “unbelief acts 
prejudicially against a man.”*7 Where it is permitted to impeach a 
witness by showing that he does not believe in divine punishments, 





State v. Turner, 36 S. C. 534, 15 S. E. 602 (1892). 

Antz. Const., art. II, sec. 12. 

® Ore. Const., art. I, sec. 6. 

®7 WasH. Const., art I sec. 11; see also Louie Ding v. U. S., 247 Fed. 12 (1918). 

* Coro. Comp. Laws (1921) §6561. 

© Micu. Comp. Laws (1929) §14236; People v. Jenness, 5 Mich. 305 (1858). 

7 Pa. Stats. (1920) §21834. 

™ Vr. Gen. Laws (1917) §1895. 

™ See notes 87 et. seq., infra. 

7103 Lit. Dic. 22 (Nov. 9, 1929); State v. Beal, 199 N. C. 278, 154 S. E. 604 (1930). 

™ E.g., Stanbro v. Hopkins, 28 Barb. (N. Y.) 265 (1858); Jackson v. Gridley, 18 Johns. 
(N. Y.) 97, 103 (1820). 

™% State v. Turner, 36 S. C. 534, 540, 15 S. E. 602 (1892) (Counsel appealed to the jury 
not to believe the witness “‘because he was a man of no religion and did not believe in God, 
heaven, or hell’’). 

™ Madden v. Catanach, 7 H. & N. 360, 158 Reprint 512. 
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there is nothing to prevent the cross-examiner from ruthlessly going 
through the form of impeaching the credibility of a witness in that 
manner for the illegal but nevertheless real and effective purpose of 
arousing antagonism against him. If the witness is himself one of 
the parties litigant, the resulting injury and injustice to him may be 
great and irreparable. There is always the possibility that one or 
more of the jurors may be of such religious mould as to bear the 
feelings of a persecutor towards one he deems to be an apostate, a 
heretic, or an “infidel.” Even a presiding judge may be so affected, 
for the Supreme Court of Errors in Connecticut in 1820 advisedly 
remarked that the “infidel” lacks the “esteem of mankind” and that 
Christians regard him as “odious and detestable.”7® A witness by 
the mere fact of his heterodoxy, exposed by a cross-examination, 
may incur the hatred also of the spectators in the court room and 
by them be afterwards stigmatized in the community and see his 
family likewise suffer. It is a matter of common knowledge how 
religious prejudices and antagonisms operate.7® 

In 1858 Mr. Justice Balcom in holding it proper to question a 
non-religious witness as to his want of religious belief said :8° 


To say that a person whose religion teaches him that his happiness will 
not be diminished in time or eternity by the utterance of falsehood as a 
witness, is entitled to equal credit, in a court of justice, with one who be- 
lieves the doctrines of the scriptures, is extremely absurd. 


No reasoning of this sort has ever been permitted by the courts to 
militate, or even to be used, against the competency or credibility of 
any witness assumed to have a religion. In a trial of a group of 
Protestants, charged with burglary and arson in the burning of a 
convent, the prosecution was supported by the testimony of Roman 
Catholic witnesses. Counsel for the prisoners contended that, con- 
fession and absolution being parts of the Roman Catholic faith, a 
witness belonging to that sect might testify what was not true, in 
the expectation of afterwards obtaining absolution, and that therefore 
this was a matter for the consideration of the jury, as affecting the 
credibility of the witness. The court refused to admit such evidence, 
holding it to be “entirely objectionable.”®! In another case a judg- 
ment was reversed because the attorney for the party successful in 





™ Stow v. Converse, 3 Conn. 325, 342 (1820). 

™See Morasse v. Brochu, 151 Mass. 567, 25 N. E. 74 (1890); Gough v. Goldsmith, 
44 Wis. 262 (1878). 

%° Stanbro v. Hopkins, supra note 74. 

1 Comm. v. Buzzell, 16 Pick. (Mass.) 153, 156 (1834). 
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the trial court suggested to the jury a probability of perjury because 
of the doctrine of absolution. The reviewing court declared that “a 
theological inquiry or discussion of that kind can not be tolerated.”8? 
The same result would follow if any party or counsel would attempt 
to impeach the credibility of a Protestant witness who believes in 
the Calvinistic doctrine, as observed in a New Hampshire report,®* 
that “some men and angels are predestined unto everlasting life, and 
others foreordained to everlasting death.” 

It thus appears that a Christian witness cannot be compelled to 
answer whether he believes it possible to obtain divine forgiveness 
for perjury, or whether he believes that foreordination makes per- 
jury immaterial as to his condition in a future state, and yet some 
courts, unmindful of the old saying regarding “sauce for the goose,” 
have compelled a non-believer to answer whether he has a disbelief 
in divine vengeance or “a future state.” In one case where an al- 
leged non-believer took an exception to such questioning, the review- 
ing court denominated his complaint as “frivolous.”8* However, the 
same court in a later case indicated that it was of the opinion that 
such an exception was not only not frivolous but actually meritorious 
and well-founded.*5 

The Jews have been accorded the same protection as have Chris- 
tians. Accordingly a judgment was reversed by an appellate court 
because at the trial an attorney for the prevailing party referred to 
the adverse litigant as “a Jew, a Christ-killer, a murderer of our 
Saviour.’’8¢ 

In view of the harm which may be done to an atheist, or to a 
religious person who has discarded the doctrine of eternal punish- 
ments, by subjecting him to a cross-examination as to his opinions 
concerning the future state, it may be argued that any law which per- 
mits such cross-examination is a violation to the “equal protection” 
clause of the fourteenth amendment to the Federal Constitution in 
the same manner as it was argued in Part I that it was a violation of 
that amendment wholly to exclude one as a witness because of re- 
ligious unbelief. 

In most of the states there are constitutional provisions re- 
lating to civil rights and to religious liberty under which statutes per- 





52 Rudolph v. Landwerlen, 92 Ind. 34, 39 (1883). 

83 Hale v. Everett, 53 N. H. 1, 155 (1868). 

84 People v. Most, 128 N. Y. 108, 27 N. E. 970 (1891). 
85 Brunk v. Stratton, 176 N. Y. 150, 68 N. E. 148 (1903). 
%¢ Freeman v. Dempsey, 41 Ill. App. 554 (1891). 








64 WISCONSIN LAW REVIEW 


mitting such cross-examination would be invalid. A few cases have 
rceognized this situation. The Court of Appeals of Kansas, in 1900, 
held that it was improper to question a witness as to his religious 
belief or disbelief for the purpose of affecting his credibility. The 
decision was based, in part, on that provision of the Bill of Rights 
which reads: “Nor shail any control of or interference with the 
rights of conscience be permitted.” The court thought that the con- 
stitution, as a whole, contemplated “that every person should stand 
upon an exact equality before the law, without regard to what they 
believed or disbelieved.”8?7 An opinion in a California case shows 
that upon the trial of one for assault with intent to murder, the de- 
fendant’s counsel asked the prosecuting witness if he was not “an 
unbeliever in any God.” The Supreme Court saw that this question 
was propounded for the purpose of discrediting the witness “by 
showing him to be a person who entertained no religious belief.” 
The court held the question improper under the constitutional pro- 
vision respecting “liberty of conscience.”8& An appellate court in 
Illinois held that to ask of a witness, “Are you of the Jewish faith?” 
would violate that clause of the state constitution which provides that 
“No person shall be denied any civil or political rights, privilege or 
capacity on account of his religious opinions.”8® A like constitutional 
provision was construed the same way in a Kentucky case.®° The con- 
stitution®! and the statute? in Virginia followed the language of the 
famous statute of December 16, 1785, sponsored by Jefferson and 
Madison : 
But all men shall be free to profess and by argument to maintain, their 
opinions in matters or religion, and the same shall in no wise diminish, en- 
large, or affect their civil capacities. 


Jefferson’s tolerance of atheism, as evidenced by his letter to Peter 
Carr,°8 shows that he intended to protect persons holding anti- 
religious opinions. Those are the only persons who ever resort to 
“argument” in “matters of religion.” In other respects also the 
phraseology of the Virginia constitution and statute differs from 
that used in the constitution of Massachusetts, the latter using the 
words “religious profession or sentiments.” A Massachusetts court 





87 Dickinson v. Beal, supra note 76. 

%8 People v. Copsey, 71 Cal. 548, 12 Pac. 721 (1887). 

* Starks v. Schlensky, 128 Ill. App. 1 (1906). 

* Bush v. Comm., supra note 29. 

Va. Const., art. IV, sec. 58. 

Va. Cope ANN. (1930) §34; Va. Cope ANN. (1887) $1394. 
% MEMOIRS AND CORRESPONDENCE (1829). 
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held that because of the use of the word “sentiments” the clause 
“has no reference to atheists,” they not having “religious senti- 
ments.” But a Missouri court in a case involving the competency 
of an atheistic witness held that the words “religious opinions” as 
used in the Bill of Rights comprehend also what some would regard 
as irreligious opinions, for otherwise a Catholic or a Calvinist might 
complain of a Unitarian witness as having an irreligious opinion, or 
Jews might be excluded as witnesses on the ground that their belief 
regarding Christ is “irreligious.”®5 In 1903 the Court of Appeals of 
New York held,®* contrary to an earlier decision,®? that a witness 
cannot be interrogated as to his belief in the existence of a Supreme 
Being for the purpose of affecting his credibility. It was said that to 
interrogate a witness on the subject of his belief “for the purpose of 
exciting prejudice against him” was “neither constitutional nor\ 
reasonable.” 

It thus appears that, although they are gradually being eradicated, 
points still exist in the legal procedure of many of our commonwealths 
at which the witness’s personal religious beliefs can be exposed and 
used against him and against any one for whom he, perhaps under 
compulsion,®® is testifying. This eradication seems to be prompted, 
not so much by a doubt of the efficacy or of the policy of an 
oath with a religious basis from the point of view of judicial proof 
and the law of evidence, as by considerations of freedom of con- 
science. It is true that sufficient progress has been made to enable 
one to characterize these points as mere survivals of a waning policy 
of total exclusion of whole classes of witnesses and of a waning re- 
ligious intolerance. But these survivals are substantial and important. 
They should be completely eradicated, both from the points of view 
of judicial proof and religious freedom. Although Wigmore argues 
that the religious oath should be retained for those of religious be- 
lief,®® its total abolition has been advocated by those who have seen 
systems function without it,!°° as well as by secular societies.1°% Cer- 
tainly the oath has not gone far to cure perjury, and some members 





* Thurston v. Whitney, 2 Cush. (Mass.) 104, 110 (1848). 

%5 Lond v. Lichtenheim, 11 Mo. App. 385 (1882). 

% Brunk v. Stratton, supra note 85. 

* People v. Most, supra note 84. 

*§ As to a privilege against the disclosure of theological opinions see 5 WicmMore, EvipENcE 
$2213. 

3 Id. $1827. 

10° Williams, The Oath as an Aid in Securing Trustworthy Testimony (1931) 10 Texas 
Law Rev. 64; see also Moore, The Passing of the Oath (1903) 37 Am. L. Rev. 554. 

2008 As set forth in Bowman v. Secular Society, Ltd, [1917] A. C. 406. 
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of the bar are disposed to agree with the acute observer who said that 
“in spite of the oath, more untruths are probably uttered in court 
than anywhere else.”!¢! Mr. Justice Dawson of the Supreme Court 
of Kansas, whom no one would accuse of dogmatism, declared that 
there is a “widespread prevalence of perjury practiced with impunity 
by litigants and witnesses,”!°? and a United States attorney has writ- 
ten that “criminal justice today is enmeshed in a web of perjury.” 
Though the oath may well be retained as a reminder of the penalty 
for perjury!®* and of the fact that judicial proceedings involve im- 
portant interests and are not to be taken lightly, probably an affirma- 
tion would subserve these purposes as well. For the present it may be 
politic to keep the oath without excluding as incompetent those wit- 
nesses who do not have the requisite religious belief, and without ex- 
posing such persons to impeachment as witnesses because of their 





301 OsporN, THE PROBLEM OF Proor, 22. 

10251 Am. Bar. Ass. Rep. (1926) 778, 789. 

203 Charles H. Tuttle, 115 Century Mac. (Nov. 1927) 1. 
3% 3 Wicmore, Evipence, $1831. 
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APPEAL FROM PLEA OF GumLTy IN Justice Court.—The question whether or 
not a defendant has a right to an appeal from a sentence based on a plea of 
guilty in a justice or municipal court! has apparently never been considered by 
the Supreme Court of this state. This is, perhaps, because so few cases in which 
a defendant will plead guilty in a justice or municipal court involve a fine or 
penalty great enough to warrant carrying the case to a court of last resort. Never- 
theless, to the man in daily practice, it may be very important to know whether 
or not such right exists. A case may, and often does, arise in which a defendant 
pleads guilty without benefit of counsel and then finds himself subjected to a fine 
or penalty far greater than his expectations. Can anything be done for such a 
client if he has pleaded voluntarily and the complaint and warrant are good? The 
cases and authorities are by no means in harmony on that question. 

At common law it is generally conceded that there was no appeal from a 
plea of guilty in any court. The theory from which this rule arose was that one 
who pleaded guilty received exactly what he asked for when he was sentenced, 
and was not, therefore, an aggrieved party. All men were presumed to know 
the law; thus they were presumed to know the penalties attached to various 
forms of conduct. This last was possible, because, as Blackstone says, “one 
of the glories of the English Law is that the species, though not always the 
quantity of degree, is ascertained for every offense, and it is not left in the breast 
of any judge, or even of a jury to alter that judgment.”2 So when a man pleaded 
guilty he was practically asking for a certain penalty. When he got it, he could 
hardly be said to be aggrieved. Not being aggrieved, he was excluded from appeal 
by the old rule that only the aggrieved can appeal. 

The flaw in the above theory is the fact that a defendant does not know what 
penalty he will receive. Even Blackstone admits that the courts show great 
discretion in regard to the quantity of punishment.3 It is altogether possible 
that a man may receive a punishment far in excess of what is just or expected. 
Should not an appeal be allowed from such an unreasonable sentence? Many 
courts have recognized this and have held that there is an appeal from th¢ 
unreasonableness of the sentence,* thus giving a liberal interpretation to the 
common law. 

Other courts have argued that the reason there is no appeal from a plea of 
guilty is that such a plea operates exactly as a verdict while it also waives all 
errors. Therefore nothing remains to be done but enter judgment on an errorless 
proceeding.5 Here also, it is only logical that an unreasonable sentence should 





1The term, ‘‘municipal court,” as here used, refers to the courts described in Wis. Stat. 
(1931) §254.01. 

24 BLacksToNeE, COMMENTARIES (Jones’ ed. 1916) 378. 

3 Ibid. 

*U. S. v. Tamarra, 21 Philippines 143 (1912); Prov. Gov’t. v. Mura, 9 Hawaii 428 
(1894); Regina v. Justices of Surrey and Bell, L. R. 2 Q. B. 719. 

5Stokes v. State, 122 Ark. 56, 182 S. W. 521 (1916); Cxarx, Cemenar Procepure 
373, 374. 
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be grounds for an appeal.® 

Today in Wisconsin, of course, as in most states, appeal from justice or munici- 
pal court is governed by statute. But the courts, in ruling on very similar statutes, 
are not at all in harmony as to the effect of such statutes on the common law. 


The Wisconsin statute (1931) §358.01 reads: 


“Every person convicted before a justice of the peace of any offense may 
appeal from the sentence to the circuit court then next to be held in the same 


county....” 


Ruling upon a very similar statute, the Kansas City Court of Appeals reasoned 
that one who has pleaded guilty has not been “convicted”; therefore he has no 
right to appeal, and the common law rule has not been altered by the statute.? 
Apparently the court adopted the definition of “conviction” as given in Bishop, 
Criminal Law (2nd ed.) §223, to the effect that conviction is the finding of guilty 
by verdict of a jury. The generally accepted legal meaning, however, is that con- 
viction is judgment on either a plea of guilty or a verdict of guilty.8 The court, 
having held that the statute gave no right of appeal, applied as a rule of thumb 
the common law rule of no appeal from a plea of guilty and gave no appeal 
even from the unreasonableness of the sentence. 

Michigan’s Supreme Court, on the other hand, with a statute almost verbatim 
the same as the Wisconsin statute, interpreted it as allowing not only an appeal 
but a right to a trial de novo on the merits.9 It was said that the intent of the 
legislature in passing such a statute was to relieve the criminal law of much of 
its severity and to secure to the prisoner a fairer trial and a more just punishment. 
This could be done by authorizing an appeal to secure retrial of the case in the 
circuit court. Since the statute makes no distinction between conviction on a 
plea of guilty and conviction on a verdict, the court refuses to draw any such 
distinction. The court clearly holds that the statute abrogates the common law. 

The Massachusetts court, interpreting another similar statute, has reached a 
conclusion midway between the extremes represented by the two above views.1® 
It allows no trial de novo except at the discretion of the appellate court. The 
appellate court will, however, review issues of fact or law raised by the original 
plea or left open by same. This does not mean that the defendant can multiply 
his grounds of defense. Only the same defenses are open to him in the upper 
court as in the lower. Since the plea of guilty admits the facts charged and waives 
defense, this actually gives the defendant no more rights than he had under the 
common law. It means that if he has pleaded guilty voluntarily to a valid com- 
plaint he may only have the court look into the reasonableness of his sentence. 
This is practically what he possesses under a liberal interpretation of the com- 
mon law. 





* Stokes v. State, supra. 

*State v. Haller, 23 Mo. Appl. 460 (1886). 

®See Commonwealth v. McDermott, 224 Pa. 363, 366, 73 A. 427, 428 (1909); Dwarais, 
Statutes (2nd ed.) 683. 

There is good reason to believe that this is the meaning in the Wisconsin statute, for in 
sections 360.11 and 360.21 “conviction” is used as specifically referring to judgment, both 
from a plea of guilty and a verdict of guilty. 

* People v. Richmond, 57 Mich. 399, 24 N. W. 124 (1885). 

* Comm. v. Winton, 108 Mass. 485 (1871); Comm. v. Mahoney, 115 Mass. 151 (1876). 
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It would seem then that there are three possible interpretations to place upon 
the Wisconsin statute: 


1. It may in no way affect the common law rule that denies an appeal from 
a plea of guilty, the court adopting a strict interpretation of the common law. 

2. It may abrogate the common law and give both appeal and trial de novo 
on the merits, if the defendant cares to withdraw his plea. 

3. It may not affect the common law, but the court may adopt a liberal 
interpretation of the common law, i.e, may allow an appeal from the un- 
reasonableness of the sentence. 


The Sanborn revisors of Wisconsin Statutes of 1898 apparently accepted one of 
the last two interpretations, for they placed the cases from Michigan and Massa- 
chusetts in their annotations to the Wisconsin statute in question and specifically 
left out those from Missouri.1! 

It is difficult to conjecture which of the last two interpretations the Wisconsin 
Supreme Court might adopt.12 There is great force in the Michigan argument 
that the intent of the legislature was to relieve the severity of the common law 
and that the Massachusetts view is in keeping with a disposition to closely adhere 
to such severity and to the hard rules of English pleading and procedure. It 
seems to be generally accepted that a right to a trial de novo exists in an appeal 
from a verdict of guilty. How such impression arose is not clear. The right is 
nowhere given in the statutes, and the Wisconsin Supreme Court has at no time 
definitely decided that such right exists. This general belief may have arisen, 
however, from certain dicta in a case decided on the question of unlawful de- 
tainer in 1867, when the court said: 

“Where a statute gives an appeal, but says nothing as to how the case 
shall be tried in appellate court, we suppose the fair implication is, that there 
is to be a new trial.’’13 

Applying these words to the Wisconsin statute, it would certainly seem that the 
trial de novo should be given in case of appeal from a plea of guilty as well as 
in the case of appeal from a verdict of guilty. Both, as we have seen, come within 
the meaning of the word “convicted.”14 

Ernest R. FEm3er. 


Duty or PAsseNcER 1n AvuTomoBite.—Under the doctrine of Prideaux v. 
Mineral Point,! the negligence of a driver of a private vehicle was imputed to the 
other occupants, and it was therefore of little importance whether or not a 
passenger had contributed to the injuries sustained by him because of negligence 
of the driver. However, since this doctrine was expressly overruled by Reiter v. 
Grober,2 which held that except when the passenger has control over the driver 





11 Wis. Stat. (1898) §4714 (SANBORN & BERRYMAN, ANNOTATIONS, p. 2828). 

Rep. Atty. Gen. (1904) 106. Sturdeyvant, then Attorney General of Wisconsin, stated 
that in his opinion that there is a right to an appeal, but he failed to take any definite po- 
sition on whether or not there is a right to a trial de movo on such appeal. 

%3Vroman v. Dewey, 22 Wis. 310, 311 (1867). 

4 As to the policy of trial de novo, or two trials on the merits, see REPORT ON CRIMINAL 
Procepure, National Committee on Law Observance and Enforcement (Wickersham Com- 
mission) (1931) No. 8, p. 19. 

143 Wis. 513 (1878). 

2173 Wis. 493, 181 N. W. 739 (1921). 
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or is engaged in a joint enterprise with him, the negligence of the latter is not 
to be imputed to the passenger, the question of the guest’s personal negligence 
has a material bearing now on his right to recover from the driver or from a 
negligent third party. When a person riding in the automobile of another at- 
tempts to recover damages from the driver or from a third party for injuries 
received due to their negligence, the general rule is that unless he used due care 
for his own safety, he was contributorily negligent. 

What constitutes due care depends on the facts and circumstances of each case, 
which, as a general rule, makes it a question of fact to be determined by the jury.* 
However, where the circumstances are such that reasonable men could not hold 
otherwise than that the plaintiff passenger did or did not use due care for his 
own safety, the courts will decide the issue as a matter of law. The courts have 
seen fit to place a great variety of situations under this classification, and have 
in numerous cases refused to allow the question of the contributory negligence of 
the passenger to go to the jury.5 If the passenger is killed, and there is no 
evidence to the contrary, he is presumed to have used due care.® 

To exercise due care, the weight of authority holds that the guest must main- 
tain a proper lookout to apprehend possible danger, warn the driver of any ap- 
proaching peril, and protest against excessive speed, reckless driving, or other 
dangerous practices indulged in by the driver. The duty imposed on the guest 
is definitely less than that of the driver, because consideration is given to the 
fact that he is not operating the car and has no right to control its movements.” 
He must use the degree of care that the reasonable and prudent man would use 
as a passenger in the same or a similar situation. 

In considering whether or not the guest has kept a proper lookout, his position 
in the car is of prime importance. It has been held that one in the back seat 
is not situated as favorably as one riding in front with the driver, and conse- 
quently cannot be held up to as high a standard of diligence as the latter.8 There 
is a split of authority as to whether or not it is negligent for a passenger in an 
automobile to place himself in a situation where he cannot keep any lookout at 
all. In a recent Massachusetts case,9 the plaintiff was asleep in the automobile at 
the time of the accident. It was held that a guest cannot thus completely sur- 





*Due care is the care that an ordinarily prudent person would use under like or 
similar circumstances. Goehmann v. National Biscuit Co., 204 Wis. 427, 235 N. W. 792 (1931); 
Fairchild v. D. G. H. & M. Ry. Co., 250 Mich. 252, 230 N. W. 167 (1930); Swittzer v. 
Atchinson, T. & S. F. Ry. Co., 285 Pac. 918 (Cal. 1930); Beene Motor Co. v. Dison, 23 S. W. 
(2d) 971 (Ark. 1930); Lewis v. Kansas City Public Service Co., 17 S. W. (2d) 359 (Mo. 1930). 

*Glick v. Baer, 186 Wis. 268, 201 N. W. 752 (1925); Keiner v. W. & L. E. Ry. Co., 
34 Ohio App. 409, 171 N. E. 253 (1929); Praught v. Great Northern Ry. Co., 144 Minn. 309, 
175 N. W. 998 (1919); Herman v. Rhode Island Co., 36 R. I. 447, 90 Atl. 813 (1914); 
Young v. Railroad Co., 96 W. Va. 534, 123 S. E. 433 (1924). 

5 Waller v. Norfolk & W. Ry. Co., 152 S. E. 13 (W. Va. 1930); Hutchens v. Morgan, 
125 So. 309 (La. 1930); Alpert v. Paige, 292 Pa. St. 1, 140 Atl. 555 (1928); Morningstar v. N. 
E. Penna. R., 290 Pa. St. 14, 137 Atl. 800 (1927); Albert v. Maher Bros. Transfer C:., 
243 N. W. 561 (Iowa 1932). 

* Fairchild v. Detroit & R. Co., 250 Mich. 252, 230 N. W. 167 (1930). 

*Tomberlin v. Chicago, St. P., M. & O. Ry. Co., 243 N. W. 208 (Wis. 1932); 
Keiner v. W. & L. E. Ry. Co., supra, note 4; Krause v. Hall, 195 Wis. 565, 217 N. W. 290 
(1928); Howe v. Corey, 172 Wis. 537, 179 N. W. 537 (1920). 

* Krause v. Hall, supra, note 7; Lawrason v. Richard, 129 So. 250 (La. 1930). 

* Oppenheim v. Barkin, 262 Mass. 281, 159 N. E. 628 (1928). 
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render himself to the driver’s care and then claim that he himself exercised proper 
care for his own safety; that by falling asleep he violated his duty to keep 
a proper lookout, and therefore was contributorily negligent as a matter of law. 
But the Connecticut court in a similar situation reasoned that as a driver stricken 
with a loss of his faculties while at the wheel could not be held for occurrences 
while he did not know what he was doing, neither can one asleep be liable while 
in such a condition of insensibility.19 As for the passenger’s allowing himself to 
fall asleep while in the car, the court refuses to call that negligence as a matter of 
law, but says that it is a question of fact for the jury. The decision concludes by 
saying that, however, the jury should be reminded that in ordinary circumstances 
a person can sense sleep coming upon him, and can take precautions to avoid falling 
under its spell. A Vermont decision, like the Connecticut case, says that whether it 
is negligent to fall asleep is a jury question.1! It is interesting to speculate as to 
what these courts would do in the case of a guest who becomes intoxicated, that 
being an inability to perceive danger brought on by his own deliberate acts. 

Pennsylvania, while holding a passenger to the duty of warning the driver of 
danger he sees, allows him to relax his lookout to a great degree, saying that in 
general he need not be alert to discover dangers.12 In accordance with this view, 
a passenger sitting in the car reading a newspaper was held not to be guilty of 
contributory negligence.13 Utah does not hold the guest to any great degree of 
care in keeping a lookout, on the ground that he has a right to rely on the driver’s 
care and skill.14 

Generally it is held that after the guest senses the oncoming danger he 
is under a duty to warn the driver of its advent. He must also caution 
the driver when he drives at a reckless speed or in a careless manner. If the driver, 
after being warned of his recklessness does not desist, the passenger must request 
that he be let out of the vehicle. However, this duty to warn or withdraw is 
not absolute. The question of whether he is wanting in due care in the failure to 
do so depends on the circumstances of the case, and how they would affect the 
conduct of a reasonable and prudent man.15 The court says in Krause v. Hall,16 
that “no attempt has been made to define the amount of protestation necessary 
to relieve a guest of contributory negligence as a matter of law.” The situation and 
the circumstances must be considered. The Wisconsin Supreme Court, in a recent 
case, says that the duty to warn and protest is “all apart from the immediate 
management of the car, and especially in emergencies.”17 In the light of this case, 
it would seem that Wisconsin holds that where the emergency arises with sudden- 





% The Wisconsin Court has held it to be assumption of risk as a matter of law for a 
passenger to fall asleep when she knew of the driver’s reduced ability to operate the car 
because of his drowsy condition. Krueger v. Krueger, 197 Wis. 588, 222 N. W. 784 (1929). 
In a case decided since the body of this comment was compiled, the Wisconsin Court holds 
falling asleep to be one of the elements for the jury to consider in determining whether the 
passenger was contributorily negligent. Bernard v. Jennings, 244 N. W. 589 (Wis. 1932). 

2% Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925). 

41 McAndrews v. Leonard, 99 Vt. 512, 134 Atl. 710 (1926). 

13 Schlossstein vy. Bernstein, 293 Pa. 245, 142 Atl. 324, (1928). 

13 Kilpatrick v. Phila. Rapid Transit Co., 290 Pa. 288, 138 Atl. 830 (1927). 

14 Jackson v. Utah Rapid Transit Co., 290 Pac. 970 (Utah 1930). 

% Curran v. Earle C. Anthony, Inc., 247 Pac. 236 (Calif. 1926); Wappler v. Schenck, 
178 Wis. 632, 190 N. W. 555 (1922); Bryden v. Priem, 190 Wis. 483, 208 N. W. 992 (1926). 

16 Supra, note 7. 

17Goehmann v. National Biscuit Co., supra, note 3. 
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ness, and action must be swift to avoid damage, the guest is under a duty not to 
warn the driver, for, obviously, the ordinary man could act better unassisted in such 
a situation. The court comments that a driver would certainly be at a loss as to 
what to do if each occupant should advise a different course of action. 

The North Carolina court holds that where a guest killed in an accident failed to 
caution the speeding driver, and, in fact, encouraged him to greater speed, her 
parents could recover for the loss of her life, as she was not contributorily negli- 
gent as a matter of law.18 This case is decidedly out of line with the great weight 
of authority. 

Some jurisdictions, including Wisconsin, are careful to state that by requiring 
that the guest warn and caution the driver they do not require him to indulge 
in what is commonly known as “back seat driving.”19 The Wisconsin court says, 
“The practice is not indulged in by considerate persons, and, if it were, the harm 
would exceed the good. Continual suggestions are but confusing and irritating, 
and we think it better that it be definitely understood that neither duty devolves 
upon, nor prerogatives belong to, the occupants of a car to participate in its 
immediate management and control.” 

The mere fact that a passenger failed to exercise due care in keeping a proper 
lookout or in warning and admonishing the driver is not in itself sufficient to make 
him guilty of contributory negligence. Such inaction on his part must be a proxi- 
mate cause of the injury.?° 

As the courts hold that the failure of the guest in an automobile to perform 
the duties above discussed is contributory negligence if proximately causing the 
accident, it might be held to follow as a matter of logic that such negligence would 
not only serve to render him unable to recover damages but also go to the extent 
of making him liable to an injured third person who was without fault. This 
would place a tremendous potential liability upon anyone who accepts a ride as 
a guest of another. Whether the courts would do this or would say that his 
failure to watch out for his own safety makes him only contributorily negligent 
and no more—it not necessarily following that because one does not exercise 
reasonable care to protect himself, he is negligent as to others— is a question 
which provides ground for interesting speculation. Also, would the courts go as 
far as they have in declaring the guest contributorily negligent as a matter of law 
if it means that he is liable for actionable negligence as well? There do not 
seem to be any decisions directly in point. The dissenting opinion in Tyree v. 
Tudor,?1 seems to be based on the assumption that a passenger failing to warn and 
neglecting his lookout would be guilty of actionable negligence. As far as failure 
to protest is concerned, Wisconsin would not hold it actionable negligence if the 
rule of Haines v. Duffy,22 is adhered to. In that case the court says that, strictly 
speaking, the failure of a guest to protest is neither contributory nor actionable 





18 Tyree v. Tudor, 183 N. C. 340, 111 S. E. 714 (1922). 

Telling Belle Vernon Co. v. Krenz, 34 Ohio App. 499, 171 N. E. 357 (1928); 
Goehmann v. National Biscuit Co., supra, note 3. 

7° Royer v. Saecker, 204 Wis. 265, 234 N. W. 742 (1931); Albert v. Maher Bros. Trans- 
fer Co., 243 N. W. 561 (Iowa 1932); Rice v. City of Portland, 7 P. (2d) 989 (Ore. 1932): 
Eddy v. Wells, 59 N. D. 663, 231 N. W. 785 (1930); Curran v. Earle C. Anthony, Inc., 
supra, note 15. 

2 Supra, note 18. 

22206 Wis. 193, 240 N. W. 152 (1931). 
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negligence. Though it is the duty of the host not to increase the dangers to his 
guest while riding in his automobile, yet where the danger is increased with the 
guest’s acquiescence, as is the case when he fails to protest against the danger as 
it increases, he cannot recover from his host, as such recovery would be con- 
trary to reason and justice. It is also interesting to speculate as to whether this 
ruling will mean that, under the new comparative negligence law, a guest in an 
automobile will be no more able to recover damages from his negligent host to 
whom he made no protest as to his mode of driving than under the old rules of 


contributory negligence. 
Tuomas S. Stone. 














RECENT CASES 


ATTORNEYS—OONSTITUTIONAL LAW—REINSTATEMENT—Raymond J. Cannon 
was suspended from the practice of law on July 5, 1929, for a period of 
two years, with permission thereafter to apply for reinstatement. Siate v. 
Cannon, 199 Wis. 401, 226 N. W. 385 (1929). On May 28, 1931, under the 
provisions of said order, he made application for his reinstatement. In the 
spring session of that year, the legislature passed the following statute, “The 
license to practice law, duly issued to Raymond J. Cannon on the 13th day 
of April, 1914, and revoked by judgment of the supreme court on July 5, 1929, 
is ‘hereby restored, and the costs imposed by said judgment are hereby re- 
mitted, and the said Raymond J. Cannon is hereby authorized henceforth to 
exercise all the rights and privileges of a duly licensed member of the bar.” 
Wis. Laws 1931, c. 16. 

Thus in In Re Cannon, 240 N. W. 441 (Wis. 1931) a twofold question 
was presented to the court: whether the above mentioned statute was a valid 
and constitutional enactment, and whether Mr. Cannon was entitled to rein- 
statement. It is the purpose of this note merely to emphasize the various 
points discussed by the court and the provocative suggestions contained in 
the opinion. Little in the way of authorities can be added to those cited by 
the court, and perhaps some of the suggestions dealt with are by way of 
dicta. However, in such an important matter, they appear to merit treatment here. 

The court first considers the objection to the statute as an unconstitutional 
infringement upon the judicial powers guaranteed the courts by our system 
of separate judicial and legislative authority, After an exhaustive review of 
the authorities, the court conc_uded that a distinction existed between standards 
for admission to the bar and ultimate control of its members. As a part of the 
legislature’s police power to protect the public welfare, it can validly set up 
qualifications for admission which must be respected by the courts, but these 
qualifications constitute at most a minimum standard, delineating a group from 
which the court must select attorneys. The ultimate control rests exclusively with 
the court. “There is no legislative power to compel courts to admit per- 
sons deemed by them unfit.” Contra: Re Applicants For License to Prac- 
tice Law, 143 N. C. 1, 55 S. E. 635, 10 L. R. A. (nN. 5.) 288 (1906), and 
note. “The power of the court in this respect is limited only to the class which 
the legislature has determined is necessary to conserve the public welfare.” 
See In Re Day, 181 Ill. 73, 54 N. E. 646, 50 L. R. A. 519 (1899). Contra: In 
Re Harris, 88 N. J. L. 18, 95 Atl. 761 (1915); and cases cited. 

The court disposed of the controversy suggested by previous Wisconsin 
cases (see State v. Cannon, 196 Wis. 534, 221 N. W. 603 (1928); State v. Can- 
non, 199 Wis. 401, 226 N. W. 385 (1929)) as to whether the courts’ powers of 
control over its attorneys were inherent or implied in the following language: 
“The controversy seems to be a controversy over names and not powers. Both 
opinions in the Cannon cases concede the power of the court in the premises, 
and when the power is conceded the matter of its proper designation may 
afford an intriguing subject for mental sparring; but whether it be called im- 
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plied or inherent results in no substantial difference to the citizens or to the 
rights and liberties of our people.” p. 449. 

On p. 449, after quoting from State ex rel. Ellis v. Thorne, 112 Wis. 81, 
87 N. W. 797, 55 L. R. A. 956 (1901) to the effect that all judicial acts are 
not vested in the courts, Owen, J., makes a very provocative suggestion: “We 
admit that courts have no concern with the qualifications of lawyers except 
in so far as they are permitted to participate in the administration of the law 
in actions and proceedings in courts of law and equity. If the legislature 
desires to classify attorneys at law, we are free to say that courts would not 
be concerned with the qualifications of those permitted to perform legal 
services or to give legal advice which has nothing to do with the ad- 
ministration of the law in actions and proceedings in courts of law and equity.” 
Should this suggestion be acted upon, a divergence of personnel in the law 
might well grow up along the lines of the English system; for in the instant 
case, had Mr. Cannon’s petition for reinstatement been denied, he might have 
claimed the authority under the statute to practice as an attorney except in 
the administration of actions or proceedings in the courts of law and equity. 

The court then pointed out that the statute was invalid as violating the 
equality clause of the constitution, p. 450; as an unlawful attempt to exercise 
the power of appointment not in pursuance of a legislative function, p. 451; 
and that “the effect of the act under consideration was to nullify and set 
aside a judgment of this court. That this was beyond the power of the legis- 
lature is too plain to justify further citation or elucidation.” This last ground 
seems a clearly sound one, for the law has developed a very definite bar to 
any legislative interference with decisions already reached; and this statute 
specifically altered the duration of the judgment suspending Mr. Cannon, as 
well as remitted the costs imposed. 

The final portion of the opinion deals with the propriety of reinstating 
Mr. Cannon. The court makes some very interesting suggestions anent the 
liberty to criticize the courts possessed by private citizens and attorneys. The 
court is not specifically referring to that form of criticism used to coerce 
a court, affect pending litigation, or indulged in during the course of litigation. 
Such offenses are regularly held grounds for disbarment, fines, and proceedings 
for contempt of court. In the Matter of Pryor, 18 Kan. 72, 26 Am. Rep. 
747 (1877); People v. News-Times Pub. Co., 35 Colo. 253, 84 Pac. 912 
(1906); In Re Hilton, 48 Utah 172, 158 Pac. 691 (1916); State v. Kirby, 36 
S. D. 188, 154 N. W. 284 (1915); In Re Griffin, 1 N. Y. Supp. 7 (1888); 
notes (1909) 17 L. R. A. (Nn. s.) 572; 15 Ann. Cas. 205. Here the court was 
dealing with Mr. Cannon’s oft repeated campaigning attacks on the ability 
and integrity of the court, indulged in during his period of suspension. After 
characterizing these attacks as revengeful, unjustified, most extravagant, imagina- 
tory, and for the purpose of self-vindication and glorification the court goes 
on to say, “So Mr. Cannon as a private citizen has a perfect right to inveigh 
against the courts.” “If there should be restraints upon the criticism of courts 
[by private citizens], such restraints should be moral in character, and pro- 
ceed from a widespread and deep-seated conviction of propriety.” “It is true 
that Mr. Cannon as a potential member of the bar was under restraint im- 
posed by proprieties at least which do not rest upon the average citizen.... 
These standards of propriety generally recognized by the legal profession do 
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not justify the reckless criticism of the courts indulged in by Mr. Cannon. Here, 
again, however, we think the observance of these proprieties should be brought 
about rather by the moral influence of the bar itself than by coercion on the 
part of the courts....Courts would be entering upon a dangerous field if they 
assumed to disbar attorneys because of criticism of courts based upon im- 
proper motives. It best conforms to the spirit of our institutions to permit 
every one to say what he will about the courts, and leave the destiny of the 
courts to the good judgment of the people....These considerations lead to the 
conclusion that Mr. Cannon cannot be refused reinstatement because of his 
indulgences in criticism of the courts, no matter how unfounded such criticism 
may have been.” This seems to go much further than any court has gone 
heretofore, since even in campaigning the courts have required of attorneys 
good faith, and sufficient basis of truth to negative the imputation of bad faith. 
See Post Pub. Co. v. Hallan, 59 Fed. 530 (C. C. A. 6th, 1893); Im Re Thatcher, 
190 Fed. 969 (N. D. Ohio 1911); Thatcher v. U. S., 212 Fed 801 (C. C. A. 6th, 
1919); Im Re Charles Thatcher, 80 Ohio St. 492, 89 N. E. 39 (1909); St. Bd. of 
Law Examiners v. Hart, 104 Minn. 88, 116 N. W. 212, 17 L. R. A. (nN. s.) 585, 
15 Ann. Cas. 197 (1908); State v. Circuit Ct. for Eau Claire County, 97 Wis. 
1, 72 N. W. 193, 38 L. R. A. 554, 65 Am. St. Rep. 90 (1897). In these 
cases the courts did not hesitate to disbar for bad motive in criticism, ~~? occa- 
sionally were quick to find such bad faith. If the court adheres to the expressions 
quoted from the instant case, no criticism of the court, at least in a campaign, 
would be grounds for disbarment, suspension, or fine. 
Francis J. Witcox.* 
*[Attorney, Eau Claire, Wis.] 


AvuToOMOBILES—VicaRIoUS LiaBILITy OF Owner.—Under the so-called “family 
purpose” doctrine the owner of an automobile who maintains a machine for the 
pleasure of his family is held liable for injuries inflicted by the vehicle even though 
it is being used by members of the family for their own business or pleasure. The 
theory of the decisions that apply this doctrine is that the car is being used for 
the purpose or business for which it is kept, and that the person operating it is, 
therefore, acting as the owner’s agent or servant. Although this view has been 
attacked as placing too much reliance on an “attenuated, not to say a fictitious 
agency”, it represents, today, the weight of numerical authority. Griffin v. Russell, 
114 Ga. 275, 87 S. E. 10 (1915); Baldwin v. Parsons, 193 Ia. 25, 186 N. W. 665 
(1922) ; Johnson v. Evans, 141 Minn. 356, 170 N. W. 220 (1919), 2 A. L. R. 891 
(1919); Daily v. Maxwell, 152 Mo. App. 415, 133 S. W. 351 (1911); Davis v. 
Littlefield, 97 S. C. 171, 81 S. E. 487 (1914) ; King v. Smythe, 140 Tenn. 217, 204 
S. W. 296 (1918). See, Note (1922) 8 A. B. A. J. 359. 

In a number of jurisdictions, however, among which is Wisconsin, the courts 
refuse to accept the “family purpose” doctrine. Smith v. Weaver, 73 Ind. 
App. 350, 124 N. E. 503 (1919); Zeeb v. Bahnmaier, 103 Kan. 599, 176 Pac. 
326 (1918); Wilson v. Polk, 175 N. C. 490, 95 S. E. 849 (1918); Crossett v. 
Goelzer, 177 Wis. 455, 188 N. W. 627 (1922); Geffert v. Kayser, 179 Wis. 571, 
192 N. W. 26 (1923). 

An extension of this vicarious liability that results from an application 
of the family automobile doctrine has found favor in one, and apparently only 
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one, jurisdiction, i.¢e., Florida; the doctrine that the courts of this jurisdiction 
have evolved is again brought to attention by the recent decision in Engleman v. 
Traeger, 136 So. 527 (Fla. 1931). In this case defendant owned a motor vehicle 
which, after close of business on a holiday, he lent to an employee for the 
latter’s pleasure use—not for use in defendant’s business. While the machine was 
so being used for pleasure by the employee, who admittedly was merely a 
gratuitous bailee, he negligently caused the injuries for which this action was 
brought against the owner of the vehicle. The prevailing opinion of the court 
recognized defendant’s liability (but affirmed an order granting a new trial 
on other grounds) declaring that “The owner of an automobile ...cannot make it 
possible for another to operate an automobile on the highways lawfully under 
his (the owner’s) license, and then escape the responsibility for what the operator 
negligently does in operating the car, while the car is thus being operated under 
the owner’s license and with the owner’s permission, or with his knowledge 
or consent.” 

The practical effect of the doctrine enunciated by the Florida court is to make 
every automobile owner, who has consented to the use of his car by another, 
liable in almost every instance regardless of whether or not a “family relationship” 
exists between the owner and the driver. But the rational connection between 
this extension of the ordinary concepts of respondeat superior and the automobile 
licensing requirement that the court refers to is somewhat difficult to spell out. 
It would seem that Ellis, J., who dissented from the reasoning of the majority 
of the court, was justified in his comment that “The statute providing for certificate 
of ownership of automobiles and the operation of automobiles, in this state, in my 
opinion, has no application to the case.” 

Probably the strongest argument in support of the position taken by the 
majority of the court in the principal case is contained in this quotation from 
Hutchins v. Haffner, 63 Colo. 365, 167 Pac. 966 (1917), relative to the “family 
purpose” rule, cited with approval, at page 530 of the instant decision: ‘The 
adoption of any rule contrary... would, in many instances, deprive the injured 
party any remedy, owing to the financial irresponsibility of the owner’s wife or 
child who may have been driving the automobile at the time of the accident.” 

Indeed, with the still increasing importance of the automobile in modern 
life the strongest dictates of public policy may call for the absolute liability of 
the owner of an automobile, both where there exists a family relationship be- 
tween owner and driver, and where the driver is a stranger. But to predicate 
this liability upon common law doctrines of respondeat superior, seems to be 
logically unsound, even more so in the latter instance than in the former, and 
to be extending too far already strained rules of law. 

Although no cases have been found wherein it has been so held, it would 
appear that in situations such as the one in the principal case, the courts might 
better satisfy the demands of public policy and at the same time avoid a con- 
flict with existing principles of law by grounding liability upon an extension 
of the “absolute liability” imposed under the rule laid down in Rylands v. Fletcher, 
L. R. 8 H. L. 330 (1868). But standing in the way of a simple application of this 
theory is the fact that at the present time almost every court declares that an 
automobile is not a “dangerous instrumentality” of the type that makes an 
owner absolutely liable. Brinkman v. Zuckerman, 192 Mich. 624, 159 N. W. 
316 (1916); Provo v. Conrad, 130 Minn. 412, 153 N. W. 753 (1915); Steffen v. 
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McNaughton, 142 Wis. 49, 124 N. W. 1016, 26 L. R. A. (Nn. s.) 382 (1910) ; 
Warner v. Goding, 91 Fla. 260, 107 So. 406 (1926), explaining Anderson v. Southern 
Cotton Co., 63 Fla. 432, 74 So. 975 (1920), 16 A. L. R. 255 (1922). 

It would seem, however, that if public welfare demands that absolute liability 
should be imposed on the owners of vehicles who permit their machines to be 
operated on the public highways, legislative enactment, and not an unsound 
application of common law principles by the courts, is the most reasonable method 
by which to arrive at the desired result. And this solution of the problem has 
been adopted in a considerable number of jurisdictions, wherein appropriate 
statutory enactments have been written into the statute books. Iowa Cope (1927), 
§§5025-5026; Mich. Pub. Acts. 1929, No. 19, §29; N. Y. Laws, 1929, c. 54, 
§59; R. I. Laws, 1929, c. 1429, §10; S. C. Cope or Laws (1922), (5706), §4; 
See Note (1930) 16 A. B.A. J. 225. 

Tueo. C. Kammuorz.* 
*[ Attorney, Madison, Wis.] 


BANKRUPTCY—EXEMPTIONS—CASH SURRENDER VALUE OF INSURANCE POLICY 
Wuere A WIFE Is THE BENEFICIARY.—The recent case of Cannon v. Lincoln Nat. 
Life Ins. Co., 243 N. W. 320 (Wis. 1932) has settled a controversial question in 
deciding that the cash surrender value of an insurance policy payable to the wife, 
but in which the husband, the insured, reserved first, the right to change the 
beneficiary and second, the right to receive the cash surrender value of the 
policy, does not pass to the trustee in bankruptcy where these rights were not 
exercised by the husband before he became a bankrupt. So unsettled in Wis- 
consin has been the law on this subject up to this time that the Federal Court 
for the Western District of Wisconsin reached a conclusion which is contra to the 
Cannon case. In re Grant, 21 F. (2nd) 88 (1927); whereas the Federal Court 
for the Eastern District of Wisconsin reached the opposite conclusion. In re 
Damschen, unreported. 

The question turns upon whether or not under the Wisconsin statutes a 
policy of the sort involved in the Cannon case is exempt. By §70a of the Banx- 
ruptcy Act, 30 sTat. 544 (1898), 11 U. S. C. §§24, 110a, the estate of the bank- 
rupt, except that which is exempt, is vested in the trustee in bankruptcy as of 
the date he was adjudged a bankrupt. If the policy is exempt under state statutes, 
the title to the property does not pass to the trustee. Smalley v. Laugenour, 
196 U. S. 93, 25 Sup. Ct. 216 (1925); In re Bassett, 189 Fed. 410 (E. D. Wash. 
1911); Voight v. Canne, 10 F. (2nd) 747 (C. C. A. 8th 1926). Under Wis. 
Stat. (1927) §246.09 (1) every policy payable to a married woman is her sole 
and separate property. In addition, all moneys arising under such a policy shall 
be exempt from the claims of her husband and his creditors. Ws. Stat. (1927) 
§272.18(19). It is primarily because of this latter statute that the cash sur- 
render value of the policy in the Cannon case was exempt. A further basis for 
this decision is the case of Allen v. Cent. Wis. Trust Co., 143 Wis. 381, 127 N. W. 
1003 (1906), (an action of replevin holding that the wife and not the trustee 
in bankruptcy was entitled to the possession of a policy on the life of the bank- 
rupt payable to his wife, but in which the husband reserved the right to change 
the beneficiary). If the statutes of exemption determine the rights of the trustee 
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to the possession of the policy, so do they determine his right to recover the cash 
surrender value in the case under consideration. 

Hilliard v. Wis. Life Ins. Co., 137 Wis. 208, 117 N. W. 999 (1908) has been 
cited as contra to the above view because it established that a provision in the 
policy by which, if the policy is surrendered, the wife gets nothing and the hus- 
band everything, is not within the statute of exemption. Therefore the cash sur- 
render value is the sole and separate property of the husband. This case cannot 
be taken as authority for the latter proposition inasmuch as the husband in the 
Hilliard case actually exercised his privilege to receive the surrender value and thus 
divested his wife. 

There is no harmony of decisions in regard to the principal case. Massa- 
chusetts, under a statute from which ours is literally copied (see Canterbury v. 
N. W. Mutual Life Ins. Co., 124 Wis. 169, 102 N. W. 1096 (1905)), is opposed 
to the Cannon case in that it allows the cash surrender value to pass to the trus- 
tee in bankruptcy. Blinne v. Dame, 207 Mass. 159, 93 N. E. 601 (1911); Eldridge 
v. Mutual Life Ins. Co., 217 Mass. 444, 105 N. E. 361 (1914). Both Missouri 
and Kansas, under identical statutes, did not allow the cash surrender value to 
pass to the trustee in bankruptcy. In re Orear, 26 A. B. R. 521 (1911); In re 
Morse, 30 A. B. R. 917 (1912). The conflict between the federal courts within 
our own states has already been mentioned. 

On a strict interpretation of the exemption statutes, particularly W's. Star. 
(1927) §272.18, the supreme court seems to be correct in allowing the exemption 
under consideration. Yet the result of this decision is so far reaching that ulti- 
mately the matter may have to be reconsidered by the Legislature. Stripping the 
opinion of the court of all details, a wide avenue is opened up whereby a bankrupt 
may defraud his creditors with impunity, contrary to the purposes of the Bank- 
ruptcy Act. The Wisconsin legislature has recognized this danger. Wis. Stat. (1927) 
§§246.09, 272.18 were amended in 1931 so as to make all premiums on a policy 
where the wife is a beneficiary, paid with the intent to defraud creditors, re- 
coverable by the latter out of the proceeds of the policy. In 1927 this rule only 
applied to the amount of premiums in excess of $150 annually. In 1931 the 
statute was strengthened by striking out this limitation. To allow the bankrupt 
husband to salt away his money in insurance policies, which he himself may cash 
in, does not seem equitable when it is considered that one of the objects of the 
Bankruptcy Act was to give the bankrupt a new start. Under the Cannon case, 
he not only starts anew but a minute after he is adjudged a bankrupt, he may 
surrender the policy and get the cash. Qwuaere: Is not this situation one of 
the very things which the Bankruptcy Act, and to some extent the Wisconsin 


Legislature, has tried to avoid? 
Epwin Conran. 


CoRPORATIONS—FOREIGN CORPORATIONS—WaHaT ConstTiTUTES Dornc Business 
in StaTE.—The defendant, a Wisconsin corporation, contemplated an expansion 
of its plant and entered into a contract with the plaintiff, in Chicago, whereby 
the plaintiff, a foreign corporation whose business is the appraising of property 
and earning capacity of business concerns for the purpose of financing, was to 
furnish such a report to the defendant. To acquire the information necessary 
to make the report, the plaintiff sent its representatives to Milwaukee where they 
made the appraisal. The data were returned to New York and the final report 
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mailed to the defendant. This action was brought to recover for the services 
rendered pursuant to the contract. The defense claimed that as the plaintiff is ) 
a foreign corporation which at the time the services were rendered had not ob- 
tained a license to do business in Wisconsin, the contract is wholly void and 
unenforceable. The judgment on a nonsuit was reversed. Held: the survey 
made by the plaintiff’s representatives did not constitute “transacting business” 
within Wis Star. (1931) §226.02 since their mission was merely to acquire in- 
formation. The contract did not relate to property nor was it made within this 
state; consequently the Wisconsin courts had no jurisdiction over the contract. 
The dissenting opinion stated that the contract not only related to property 
within the state but the performance of it constituted transacting business. 
Ford, Bacon v. Terminal Warehouse Co., 240 N. W. 796 (Wis. 1932). 
“Transacting business” bas been defined under four different circumstances: 
1) service of process, 2) taxation, 3) venue, 4) licensing statutes; and it has been 
held that the interpretations vary according to the purpose for which the words 
are being defined. In Tetley, Slatten & Co. v. Rock Falls Mfg. Co., 176 Wis. 40, 
187 N. W. 204, 206 (1922), the court emphasized the fact that “transacting busi- 
ness” under the licensing statute was quite distinct from “transacting business” 
for the service of process. But, the court made no attempt to point out any dis- 
tinguishing features. Other jurisdictions have noted the different degrees of doing 
business but, likewise, have failed to point out any characteristics. Beach v. Kerr 
Turbine Co., 243 Fed. 706 (N. D. Ohio, 1917); Atkinson v. U. S. Operating Co., 2 
129 Minn. 232, 152 N. W. 410 (1915). The failure of the courts to discrimi- ’ 
nate between these four concepts has lead to results that are irreconcilable. This 
note will be confined to “transacting business” under the licensing statute. t 
The interpretations placed upon the term so used cannot be converted into 
any convenient formula with definite limitations. Each case must be decided 
upon its own individual features. Kendale v. Orange Judd Co., 118 Minn. 1, 136 
N. W. 291 (1912). However, a few general qualifications may be observed. Some 
courts have held that the statute contemplates some continuance of the corpor- | 
ation’s ordinary course ef business and it would be unreasonable to apply it to a 
single, isolated act of business within the state. Cooper Mfg. Co. v. Ferguson, 113 
U. S. 727, 5 Sup. Ct. 739 (1885); Bank of Vancover v. Sherman, 28 Ore. 573, 43 
Pac. 658 (1904). But Wisconsin holds that “a single contract falls within the 
ban of the statute.” Southwest Slate Co. v. Stephens, 139 Wis. 616, 120 N. W. 
408 (1909), following Allen v. City of Milwaukee, 128 Wis, 687, 106 N. W. 1099 
(1906). 
Acquiring, holding, and conveying personal property is within the statute, 
Duluth M. Co. v. Clancey, 139 Wis. 189, 120 N. W. 854 (1909); Indiana R. M. 
Co. v. Lake, 149 Wis. 541, 136 N. W. 178 (1912); also real property, Hanna v. 
Kelsey Realty Co., 145 Wis. 276, 129 N. W. 1080 (1911); Wisconsin Trust Co. 
v. Mundy, 168 Wis. 31, 168 N. W. 393 (1918). ’ 
Activities which the foreign corporation has power to perform but which 
are merely incidental to the main purpose for which it was organized, have , 
been held by some courts not to constitute “transacting business”; for example, 
selling its own stock, Edward v. Ioor, 205 Mich 617, 172 N. W. 620 (1919); 
or engaging in litigation, Alpena Portland Cement Co. v. Jenkins Reynolds Co., 
244 Ill. 354, 91 N. E. 480 (1910). But Wisconsin holds that a foreign corpor- 
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ation cannot dispose of its own stock without first complying with the terms 
of this statute. Southwest Slate Co. v. Stephens Co., supra. Wisconsin also 
held that engaging in litigation was “transacting business,” State ex rel Goldwyn 
Dist. Corp. v. Gehrz, 181 Wis. 238, 194 N. W. 418 (1923); but this was over- 
ruled in State ex rel Smith v. Belden, 205 Wis. 158, 236 N. W. 542 (1931). 
Such incidental activities as the appointment of an agent in anticipation of 
future business, or accepting one debtor in lieu of another, are not prohibited 
by the statute. Elwell v. Adder Mach. Co., 136 Wis. 82, 116 N. W. 882 (1908) ; 
J. R. Watkins Co. v. Beyer, 203 Wis. 397, 233 N. W. 442 (1930). 

Among those transactions and activities of foreign corporations which have 
been declared within the statute in Wisconsin the following may be mentioned: 
towing logs on Lake Superior between two points in Wisconsin, Independent 
Tug Line v. Lake Superior Lumber & Box Co., 146 Wis. 121, 131 N. W. 408 
(1911); manufacturing lumber, Rib Falls Lumber Co. v. Lesh & Mathews Co., 
144 Wis. 362, 129 N. W. 595 (1911); displaying advertising matter in street 
cars, Street Ry. Adv. Co. v. Lavo Co., 148 Wis. 395, 198 N. W. 595 (1924). 

It should be noted that although certain conduct may be sufficient to con- 
stitute “transacting business,” it may still be immune from the statute because 
it is interstate commerce, Ady v. Barnett, 142 Wis. 18 124 N. W. 1061 (1910). 

In the principal case plaintiff was engaged in its regular business when it 
made an appraisal of the defendant’s business. It is submitted that the decision 
is a wide departure from the court’s former attitude. 

Lioyp ALLAN 


DECLARATORY RELIEF—EXISTING CONTROVERSY—MODIFICATION OF J UDGMENT.— 
C and D, husband and wife, and E executed a joint mortgage to X on their re- 
spective pieces of property, and loaned the proceeds to plaintiffs. Plaintiffs guar- 
anteed the payment of the installments due, and CD are unable to pay their 
share. F held a mortgage, subject to X’s mortgage, on the property of CD. F 
foreclosed and is about to sell the property under his judgment. Plaintiffs ask 
a declaration under the Unrrorm DectaraTory JupcMeENts Act, Wis. Stat. (1931) 
§269.56, that they be subrogated to X, that plaintiffs have a lien superior to the 
F mortgage, and that F be enjoined from proceeding under his judgment during 
the pendency of this action. Held: Although the point was not raised during the 
litigation, the case is not one for declaratory relief; and if defendant had demurred, 
the trial court should have sustained the demurrer and refused to entertain the 
action. Heller v. Shapiro, 242 N. W. 174 (Wis. 1932). 

Proceedings under the DecLARATORY JUDGMENT ACT are governed by applicable 
established rules of pleading. Newsum v. Interstate Realty Company, 152 Tenn. 
302, 278 S. W. 56 (1925). 

In order to invoke the statute and procure a declaration, an actual controversy 
or “the ripening seeds” of one must exist. That is, there must exist an immed- 
iate controversy, or one which is inevitable and imminent. In re Sterrett’s Estate, 
300 Pa. 116, 150 Atl. 159 (1930); Petition of Kariher, 284 Pa. 455, 131 Atl. 265 
(1925) ; In re City of Pittsburgh’s City Charter, 297 Pa. 502, 147 Atl. 525 (1929); 
Ladner v. Siegel, 294 Pa. 368, 144 Atl. 274 (1928) ; Miller v. Currie, 242 N. W. 570 
(Wis. 1932); Washington-Detroit Theater Co-npany v. Moore, 249 Mich. 673, 
229 N. W. 68 (1930); Hodges v. Hamblen County, 152 Tenn. 395, 277 S. W. 
901 (1925) ; Zoercher v. Agler, 202 Ind. 214, 172 N. E. 186, 70 A. L. R. 1232 (1930). 
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The courts will not declare rights which are future, contingent or uncertain. Nash- 
ville Trust Company v. Dake, 162 Tenn. 356, 36 S. W. (2d) 905 (1931); Tanner 
v. Boynton Lumber Company, 98 N. J. Eq. 85, 129 Atl. 617 (1925). One reason 
for this rule is the fact that the parties before the court may have no interest in 
the matter when the future contingency happens, Hodges v. Hamblen County, 
supra, or parties in addition to those before the court may have an interest at 
the time the event occurs. In re Sterrett’s Estate, supra. Another reason is that 
the “YecLaRATORY JupGMENTs AcT does not contemplate the giving of advice as 
to how a plaintiff should conduct himself in order to reach a certain desired legal 
result. Zoercher v. Agler, supra; Reese v. Adamson, 297 Pa. 13, 146 Atl. 262 
(1929) ; Heller v. Shapiro, supra. 

The statute cannot be invoked to elucidate, modify or declare rights under 
existing judgments, City of Williamsport v. Williamsport Water Company, 300 
Pa. 439, 150 Atl. 652 (1930); Heller v. Shapiro, supra; or decrees, Ladner v. 
Siegel, supra. Nor can a declaration be had when another established remedy is 
available. In re List’s Estate, 283 Pa. 255, 129 Atl. 64 (1925); Leafgreen v. La 
Bar, 293 Pa. 263, 142 Atl. 224 (1928) ; Heller v. Shapiro, supra. The statute should 
not be invoked to delay the prosecution of an accrued cause of action by the de- 
fendant, McFarland v. Crenshaw, 160 Tenn. 170, 22 S. W. (2d) 229 (1929); 
or “if such litigation will delay the party defendant in enforcing rights which have 
already been established in his favor as against complainants.” Tanner v. Boynton 
Lumber Company, supra; Heller v. Shapiro, supra. 

In the principal case it was held that since the right to subrogation would 
not arise until] the mortgage was paid the plaintiffs were, in effect, seeking the 
advice of the court as to what would be the result if they should decide to pay. 
The court declared that the plaintiffs might bring a suit in equity praying for 
subrogation after payment, but that it would not entertain an action for declara- 
tory relief where ordinary remedies suffice. 

S. Ricnarp HEatH. 


Domestic RELATIONS—PARTNERSHIP—TortT AcTiON AGAINST PARTNERSHIP 
By PartNner’s Wire.—Plaintiff, a married woman, sued defendant partners, A 
and B, for injuries sustained while lawfully on the partnership premises, by 
falling into an elevator shaft negligently left unguarded. Defendants pleaded 
the marital relationship existing between plaintiff and A. Held: “that the same 
dictates of public policy which preclude a wife from suing her husband individ- 
ually in tort also prevent her suing a partnership of which he is a member.” 
David v. David, 157 Atl. 755 (Md. 1932). 

At common law a married woman could not sue her husband in tort 
for an intentional or negligent injury. Mappen, Domestic ReLaTions (1931) 
223; Philips v. Barnet, 1 Q. B. D. 436 (1876); Abbott v. Abbott, 67 Me. 304 
(1877). The majority of courts today follow Thompson v. Thompson, 218 
U. S. 611, 31 Sup. Ct. 111, 54 L. Ed. 1180, 21 Ann. Cas. 921 (1910), (1913) 
22 Yate L. J. 250, holding that this disability survived the enactment of the 
Marriep Women’s Acts on the ground that at common law the wife was 
without either “right ” or “remedy,” and that the Acts merely removed a pro- 
cedural disability without conferring a new cause of action. Furstenburg v. 
Furstenburg, 136 Atl. 534 (Md. 1927). Contra: Brown v. Brown, 88 Conn. 
42, 89 Atl. 889, 52 L. R. A. (N. S.), 185 (1914); Wait v. Pierce, 191 Wis. 
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202, 209 N. W. 475, reaffirmed in 210 N. W. 822, 48 A. L. R. 276 (1926), (1926) 4 
Wis L. Rev. 37, on the grounds that the Married Women’s Acts, being liberalizing 
acts, should be liberally construed, that they put the wife on the same footing 
as a feme sole and thereby vest or restore her substantive right to sue in tort, 
and that there is no real danger of disrupting the marital relation. See MAappEN. 
Domestic RELATIONS (1931), 221-223; (1930) 43 Harv. L. Rev. 1030. But 
even though it be granted that the reasons propounded by the majority courts 
justify refusal to permit the wife to sue the husband individually, does the 
same result follow in a case where the wife is suing a partnership of which 
he is a member? A wife may sue a principal for injuries caused by her hus- 
band while acting as agent, on the ground that the primary liability is that 
of the principal. Schubert v. Schubert Wagon Co., 249 N. Y. 253, 164 N. E. 
42 (1928), (1929) 42 Harv. L. Rev. 697; Poulin v. Graham, 102 Vt. 307, 147 
Atl. 698 (1929), (1930) 28 Micu. L. Rev. 774. Contra: Maine v. James Maine 
& Son’s Co., 198 Ia. 1278, 201 N. W. 20 (1924), (1925) 38 Harv. L. Rev. 824, 
on the ground that a principal’s liability depends on the liability of the agent, 
which does not exist when the agent is the injured party’s husband. See 
Mappen, Domestic RELATIONS (1931), 224-225. Under the entity theory of 
partnership, treating the partnership as a principal, the cases denying liability 
of the principal apply only where the husband is the active wrongdoer; in 
other cases the identity of the husband should logically be disregarded. But 
under both the entity and aggregate theories it might be contended, as in 
the principal case, that the husband’s liability to contribution, which might 
cause family disruption, makes the partnership case resemble the ordinary case 
of a suit between husband and wife. However, it may be doubted whether 
a husband would feel aggrieved at contributing, for example, $500 to a fund 
of $1000 as long as that fund would be paid to his wife, and thus, probably, 
indirectly to himself. At most it seems he personally should be relieved from 
contribution and the amount of damages proportionately reduced, thus pre- 
venting his co-partners from escaping liability by a wholly fortuitous circum- 
stance. The reasoning of the recent cases allowing recovery to the wife 
where the liability falls ultimately on a third party, i. e., an insurance com- 
pany, applies even more strongly to the case of a partnership where the ob- 
jection of possible collusion between husband and wife is checked by the 
presence of the other partners as co-defendants, as well as by the husband- 
partner’s loyalty to his associates. 
Joun C. STepman. 


NEGLIGENCE—LIABILITY OF MANUFACTURER TO THIRD ParTIES—DAMAGE TO 
Property.—Marsh Wood Products Co. (General Storage Co., Stockholders of) 
v. Babcock & Wilcox Co., 240 N. W. 392 (Wis. 1932). The Marsh Co. pur- 
chased from a dealer certain boiler tubes, one of which was defective. Under 
steam pressure, the tube ruptured, injuring several persons and damaging prop- 
erty. Held: a manufacurer negligently producing a defective article which, 
in view of the defect, is imminently dangerous to life and limb, is liable for 
resulting injury to persons and damage to property. 

The early doctrine held the manufacturer responsible for injury only to 
those who were within the confines of the contractual relationship. The 
injustice of this rule resulted in numerous exceptions, which extended the manu- 
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facturer’s liability in certain situations. Huset v. J. I. Case Threshing Machine 
Co., 120 Fed. 865, (C. C. A. 8th, 1903). This treatment of the problem 
has resulted in confusion, and has been hampered by the rigidity of the excep- 
tions, but is supported by a considerable weight of authority. The modern 
trend, however, favors the view that a manufacurer who is negligent in the 
construction of an article which, if defective, will be likely to place life or 
limb in danger, is liable to persons who might reasonably be expected to be 
within the zone of risk created by the defect. MacPherson v. Buick Motor Co., 
217 N. Y. 382, 111 N. E. 1050 (1916); Johnson v. Cadillac, 261 Fed. 878 (C. 
C. A. 2d. 1919); O’Brien v. Am. Bridge Co., 110 Minn. 364, 125 N. W. 1012, 
32 L. R. A. (N. S.) 980 (1910); Statler v. Ray Mfg. Co., 125 App. Div. 69, 109 
N. Y. Supp. 172 (1908); Devlin v. Smith, 89 N. Y. 470 (1882); White Sewing 
Machine Co. v. Feisel, 28 Ohio App. 152, 162 N. E. 633(1927); 5 ReEsTaTE- 
MENT OF 1HE LAW or Torts (Am. L. Inst. 1930) §264-268. This view has 
been adopted in Wisconsin. Flies v. Fox Bros. Buick Co., 196 Wis. 196, 218 
N. W. 855 (1928). 

When the defective product is likely to be dangerous to life and limb, and 
causes damage to property, the majority of the courts which have ruled on this 
question have held that the manufacturer’s responsibility extends to property 
owners regardless of the limitations of contract. Quackenbush v. Ford Motor Co., 
167 App. Div. 433, 153 N. Y. Supp. 131 (1915), in which a car was damaged be- 
cause of negligently constructed brakes, held the manufacturer liable for injury to 
property, although there was no contractual relationship between the parties: 
Skinn v. Reutter, 135 Mich. 57, 97 N. W. 152 (1903); Mazetti v. Armour, 75 
Wash. 622, 135 Pac. 633 (1913); Wright v. Holland Furnace Co., 243 N. W. 387 
(Minn. 1932). The holding in the principal case is in accord with this view. 
1 SHEARMAN AND REDFIELD, NEGLIGENCE (6th ed. 1913) §117; Bohlen, Liability 
of Manufacturers to Persons Other than their Immediate Vendors (1929) 45 L. Q. 
Rev. 343. Contra: Windram Mfg. Co. v. Boston Blacking Co., 239 Mass. 123, 
131 N. E. 454 (1921); Thomkins v. Quaker Oats Co., 239 Mass. 147, 131 N. E. 
456 (1921). 

A more difficult problem is presented where the defect is likely to injure only 
property. MacPherson v. Buick Motor Co., supra, and the decisions follow- 
ing it have continued to express the liability of the manufacturer in terms of de- 
fects which are “dangerous to life and limb”. In spite of this language, several 
decisions have permitted recovery where the defect endangered only property in- 
terests. Murphy v. Sioux Falls Serum Co., 44 S. D. 421, 184 N. W. 252 (1921); 
Ellis v. Lindmark, 177 Minn. 390, 225 N. W. 395 (1929). This result is consist- 
ent with general tort principles. Feezer, Tort Liability of Manufacturers (1925) 
10 Minn. L. Rev. 1. Although it is not found in a literal interpretation of the 
MacPherson case, the general spirit of that case is in accord. There is less like- 
lihood that the same result would be reached in a jurisdiction which adopts the 
view that a manufacturer is liable to a third person only in exceptional cases. 

DanieL Horxrnson. 
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PARTNERSHIP—CONTRIBUTION TO CaprTaL Losses.—Plaintiff A and defendant 
B were partners, A contributing the money and B his skill and labor. As a result 
of the venture, $181,000 was lost. A sued B for contribution. Held: for B on 
the grounds that a partner furnishing money is not entitled to contribution to 
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capital losses from partners furnishing skill and labor. Bivins v. Proctor, 49 S. W. 
(2d) 824 (Tex. 1932). 

In the absence of agreement to the contrary, B would be compelled to con- 
tribute to ordinary business losses, other than losses of capital. Burpick, Part- 
NERSHIPS (1917) 356. Decisions reaching the result of the principal case are based 
on the reasoning that A’s capital contribution in money or other property is offset 
by B’s contribution of time, skill and services, which are assumed to be of equal 
value, and that A’s loss of tangible property is met by B’s loss of expected profits. 
Heran v. Hall, 1 B. Mon. (40 Ky.) 159 (1840); Meadows v. Mocquot, 110 Ky 
220, 61 S. W. 28 (1901); Baker v. Safety D. & T. Co., 90 Md. 744, 45 Atl. 1028 
(1900) ; In re Liquidation of Mitchell-Borne Const. Co., 145 La. 379, 82. So. 377 
(1919) ; see Hasbrouck v. Childs, 16 N. Y. Sup Ct. 105 (1858). This reasoning may 
explain why B should receive an equal share in the profits, but does not settle 
the issue of contribution to losses since A, as well as B, has lost expected profits. 
Moreover, the view above presupposes that B’s services and skill are a wasting 
asset, whereas in a given case it may appear that his services and skill are en- 
hanced in value because of his experience in the partnership. In such a case, 
while A’s capital contribution, money or property, might be diminished at dis- 
solution, B’s capital contribution, time and services, might remain unimpaired or 
enhanced for his future use. In most of these cases, it is stated that where a 
contribution of money is made against a contribution of services, Baker v. Safety 
D. & T. Co., supra; Meadows v. Mocquot, supra; L. R. A. 1917 E, 87, or where 
property contributions other than money are offset by contributions of service, 
Coward v. Clanton, 79 Cal. 23, 21 Pac. 359 (1889); L. R. A. 1917 E, 878, or 
where there are unequal contributions of capital, Johnston v. Ballard, 85 Tex. 
486, 18 S. W. 686 (1892), or where the arrangement consists of a single venture 
only, Nowell v. Nowell, L. R. 7 Eq. 538 (1869); Heran v. Hall, supra, the parties 
are not partners inter sese in the technical sense, but are partners merely in the 
pro ts, and not in the corpus; hence the entire risk in regard to a particular capital 
contribution rests on the contributing partner. A distinction is sometimes made 
between a contribution of the use of capital with the title remaining in the partner, 
and a contribution of the corpus with the title vesting in the partnership, allow- 
ing contribution to loss in the latter case, but not in the former. Whitcomb v. 
Converse, 119 Mass. 38 (1875); Woelfel v. Thompson, 173 Mass. 301, 53 N. E. 
819 (1899); Moley v. Brine, 120 Mass. 324 (1876); Burpick, PARTNERSHIP 
(1917) 363; cf. Heran v. Hall supra; Meadows v. Mocquot, supra. It has been 
argued that B’s loss of time and services is no greater than the interest which A 
foregoes on his capital contribution, and that these “losses” offset each other. 
Burpick, PARTNERSHIP (1917) 363. Under the Uniform Partnership Act, sec 18 
(a), Wis. Stat. (1931) §123.15 (1); and sec. 40(b), Wis. Stat. (1931) §123.35 
(2), which declares each partner liable for losses of capital according to his share 
in the profits, it would seem that B would be compelled in absence of agreement 
to the contrary, to contribute to A’s loss of money, if it could be shown that A 
had given more than the use thereof to the partnership. The writer has found 
no Wisconsin cases that definitely adjudicate the point. 

Joun H. Suzets. 











86 WISCONSIN LAW REVIEW 


Pustic Urmirres—RaTe Base—INCLUSION OF DonaTep Property.—Plaintiff 
utility, pursuant to Wis. Star. (1931) §184.03, applied for permission to issue se- 
curities to finance its acquisition of the Luck Power and Light Co. According to 
Wis Strat. §184.06 the Commission must take into consideration the financial con- 
dition and operating plan of the utility issuing the securities. The Commission 
found the value of the Luck Plant to be $80,000, but denied the plaintiff the 
right to issue securities on $12,000 of this, which was donated by customers for 
an extension, because it should not be entitled to earn a return on such donations. 
The court first upheld this order saying that the amount of donations, “the time at 
which they were made and which has since elapsed during which reduced rates 
were given,” would be factors to consider in setting a rate base, and that the rate 
base should be considered in fixing the security base. At the time the extension 
was made rates were filed by the Luck Co. with the Commission that allowed no 
‘return upon the donated property. Upon reargument evidence showed that the 
rates put into effect by plaintiff were lower than those filed by the Luck Co. 
Held, that if the extension was now in the normal zone of the utility, it was en- 
titled to earn a return upon the full value of its property. Wisconsin Hydro-Elec- 
tric Co. v. Railroad Commission, 243 N. W. 322 (Wis. 1932). 

Although the Commission at first ruled that a utility should be allowed to 
earn a return upon its property used and useful, whether it was acquired by 
gift or theft, Tighe v. Clinton Tel. Co., 3 W. R. C. R. 117, 126 (1908); the next 
year it pointed out the inequity of this rule. Ashland v. Ashland Water Co., 4 W. 
R. C. R. 273, 306 (1909). Thereafter customer donations were excluded from the 
rate base. Washburn v. Washburn Water Works, 6 W. R. C. R. 74, 92 (1910); 
Beloit v. Beloit Water, Gas and Electric, 7 W. R. C. R. 187, 215 (1911). To en- 
courage rural electrification the Commission consented to customer donations, pro- 
vided such donations should be excluded from the rate base. In re Proposed 
Rural Extensions, 24 W. R. C. R. 617 (1920); In re Invest. Practices Wis.-Minn. 
L. & P. Co., 25 W. R. C. R. 251 (1921). Public policy should guide the Com- 
mission in its administrative duty of adiusting rate bases. Waukesha Gas & 
Elec. v. R. R. Com. 181 Wis. 281, 306, 194 N. W. 846 (1923). 

According to the plaintiff’s contention, all property of the utility used and 
useful for the convenience of the public is to be included in the rate base. Texas 
Midland Railroad, 75 I. C. C. 1, 77 (1918); Petition of National Conference on 
Valuation, 84 I. C. C. 9, 10 (1932). If there is any justification for this stand, 
it is that the railroads or other pioneering utilities earned the donations by the 
vast risks assumed and that it was the intention of the parties at the time of the 
donation, as evidenced by the fact that more land was granted than was needed 
for the rights of way. But in the present case no risk was assumed by the utility, 
because the farmers paid all the construction costs of an extension to an already 
going concern, and it was the announced policy of the commission that the utility 
was to earn no return upon such donations. Or, to state the matter in terms 
of contract, the consideration for the “donation” was service without charge for 
profit on the subscribers’ capital contribution. It is inequitable to charge the 
customer for the construction and then to charge him for using it. Gas Co. v. 
Public Ser. Com., 95 W. Va 557, 571, 121 S. E. 716 (1924). An irrigation com- 
pany was not allowed a return upon land donated by customers. Sutter-Butte 
Canal Co., v. R. R. Com., 202 Cal. 179, 191, 259 Pac. 937 (1927). The amount 
of customer donations was disallowed in valuing a utility to be purchased by the 
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municipality. Appleton Water Co. v. R. R. Com. 154 Wis. 121, 139, 142 N. W. 
476 (1913). In the principal case the court cited Pabst Corp. v. R. R. Com., 199 
Wis. 536, 227 N. W. 18 (1929), as holding that all property used and useful 
should be included in the rate base, but the facts of the case show that the com- 
mission deducted the amount assessed against property holders in finding the 
rate base and the court approved such a method. The fact that title is in the 
plaintiff is not the test of its rights to earn a return any more than its lack of title 
is a reason for denying a return upon legitimate capital expenditures upon prop- 
erty to which a utility has no title. Texas Midland Railroad, 75 I. C. C. 2 (1918). 

The better view would seem to be that the utility agreed to furnish service 
without a return on the donated capital rather than, as the court assumed, at the 
filed rates or lower. The utility has done nothing now to entitle itself to a return 
other than reduce its schedule of rates, and this has become possible only through 
technical improvements, decreased costs with increased production, and a decline 
in general price levels. The probable effect of the recent decision will be to cur- 
tail rural electrification, because the utilities will wait until the farmers advance 
the cost of construction in the hope that some happy combination of events or 
the extension of a fictitious normal zone will give them the right to earn a return 


on the donated property. 
Norris E. MALoney. 


Quasi-ConTRACT—IMPLIED CONTRACT—MEASURE OF RECOVERY.—Plaintiff vendee 
partially constructed a house while in possession of certain premises under an 
alleged land contract, void because not in writing. Defendant vendor repudiated 
said agreement. Held: since the work was not done at defendant’s request but 
solely for plaintiff’s benefit, plaintiff is entitled to recover “only to the extent 
that the building has enriched the defendant, regardless of the cost to the 
plaintiff or the reasonable value of the improvement.” Bendix v. Ross, 238 N. W. 
381 (Wis. 1931). 

“If the defendant be under an obligation, from the ties of natural justice, to 
refund, the law implies a debt, and gives this action, founded in the equity of 
the plaintiff’s case, as it were upon contract (‘quasi ex contractu,’ as the Roman 
law expresses it) ...In one word, the gist of this kind of action is, that the 
defendant, upon the circumstances of the case, is obliged by the ties of natural 
justice and equity to refund the money.” Lord Mansfield in Moses v. Macferlan, 
2 Burr 1005 (1760); Woopwarp, THe Law or Quasi-Conrracts (1913) §§2, 6. 
The present day quasi-contractual obligation may be traced back to the common 
law action of account. Ames, History of Assumpsit, 3 Setect Essays in ANGLO- 
AMERICAN LecaL History (1909) 296. The latter action, limited in its scope, was 
not based upon contract at all, but on what we would consider today a form of 
trust relationship. “In every case where one has a thing in his keeping he is 
chargeable in an action of account if he has it not to his own use.” Y. B. 10 Hen. 
VII 6, pl. 12; 3 Srreer, Founpations or Lecat Liasriry (1906) 100. Because 
of the limits of its scope and its cumbersome procedure, the action of account was 
supplanted by a bill in equity for an accounting and by the action of debt. 
Indebitatus assumpsit became concurrent with the action of debt, and finally sup- 
planted it because of its greater liberality and flexibility of procedure. The action 
of indebitatus assumpsit was based on the fiction of a promise implied in law 
which resulted in a confusion of indebitatus with special assumpsit, i.e., an action 
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on a contract in fact, particularly in measuring the amount of recovery in certain 
classes of cases. 8 HotpswortH, History or Enoiish Law (1926) 96, 97. 
“Tt is much easier to bridge a chasm in legal theory by means of such a fiction 
as that of an implied promise than it is to say, once and for all, the defendant 
ought to pay this money ex aequo et bono, consequently he is under a legal 
duty to pay and an action on the case accordingly lies.” 2 STREET, op. cit. supra 
205. The “chasm” which was bridged was the assumption of jurisdiction by the 
common law courts over a cause of action arising out of an obligation which was 
in its nature equitable. To this day the line between equitable actions for an 
accounting and quasi-contractual actions is not distinct in many cases. The idea of 
something had to plaintiff's use, which is frequently alleged in quasi-contractual 
actions, and the fiction of a contractual obligation implied in law, are incongru- 
ous. 3 STREET, op. cit. supra 194. Logically, the duty upon defendant is to dis- 
gorge actual asset value which he has received irrespective of the cost or damages 
to the plaintiff. 

The court in the principal case relied on Henrikson v. Henrikson, 143 Wis. 
414, 127 N. W. 962 (1910). There, plaintiff built a house upon the premises in 
reliance on defendant’s promise under an oral contract to convey to plaintiff his 
one-eighth share of the realty. Prayer for specific performance was granted 
on the ground of inadequacy of the legal remedy, the court stating that at law 
plaintiff could recover no more than one-eighth of the total value of the en- 
hancement to the land. This measure of recovery has not always been the law 
of Wisconsin. Clark v. Davidson, 53 Wis. 317, 10 N. Wi 314 (1881); Miller v. 
Metz, 103 Wis. 220, 79 N. W. 213 (1899) (allowing recovery on a quantum meruit 
theory regardless of benefit in fact to vendor). Under either of these interpreta- 
tions the value of the benefit received by vendee from use and occupation must 
be deducted from his recovery. Miller v. Metz, supra; Woopwarp, op. cit., supra 
$107. But see Keener, Quasi-Contracts (1893) 372. 

Other jurisdictions deny any recovery in an action at law for work hand, 
labor done, on the ground that the work was done solely for vendee’s benefit. 
The vendee in such jurisdictions is left to whatever remedy equity will give him 
in the light of his part performance. Mathews v. Davis, 25 Tenn. 324 (1845); 
Wainwright v. Talcott, 60 Conn. 43 (1891). Contra: Reynolds v. Reynolds, 
74 Vt. 463, 52 Atl. 1036 (1902). See criticism in Keener, Quast-Contracts 370. 

In cases of money paid in by vendee under an oral and void land con- 
tract, vendee can always get restitution where he is not at fault. Brandeis v. 
Neustadtl, 13 Wis. 158 (1860); Thomas v. Sowards, 25 Wis. 63 (1870); Richer v. 
Carlson, 136 Wis. 353, 117 N. W. 815 (1908); Carlock v. Johnson, 165 Wis. 49, 
160 N. W. 1053 (1917) ; Helmholz v. Greene, 173 Wis. 306, 181 N. W. 221 (1922); 
Durkin v. Machesky, 177 Wis. 595, 188 N. W. 97 (1922). 

All of the above are cases correctly described as quasi-contractual, and in 
such cases the measure of recovery applied in the principal case is logically 
sound and is in accord with accepted theory. Woopwarp, Quvasi-ConTRActs 
§95 II. 

A second group of cases, cited below, differs in theory from the principal 
case only in the fact that the work done for which plaintiffs seek a recovery 
was done pursuant to a request, or to a requirement of the void contract, 
which, it is said, estops defendant to deny that he was benefited to the extent 
of the reasonable value of the services. Woopwarp, Quasi-Contracts §§102, 107. 


RECENT CASES 89 


Quaere: Though these are termed quasi-contractuai obligations, whether the 
presence of the request does not change them into the nature of contracts im- 
plied in fact? 

Thus, where plaintiff vendor, pursuant to a void oral land contract, makes 
alterations upon the premises in preparation for vendee’s occupancy, and vendee 
defaults, without having enjoyed any benefit in fact, the vendor is permitted 
to recover the reasonable value of his services. Kearns v. Andrea, 107 Conn. 181 
(1928); National Bank v. Magruder, 77 Fla. 235, 81 So. 440 (1919); Huey v. 
Frank, 182 Ill. App. 431 (1913), 59 A. L. R. 604 (1926). 

In situations similar to the principal case except that the improvements were 
required by the contract to be erected by vendee rather than voluntarily erected 
for the sole benefit of the vendee, the latter is allowed to recover the reasonable 
value of his services, regardless of the resultant enhancement in value. White v. 
Wieland, 109 Mass. 291 (1872); Pulbrook v. Lawes, 1 Q. B. D. 284 (1876); note, 
(1930) 44 Har. L. Rev. 623. 

When the vendor or lessor under an oral agreement refuses to execute a 
deed or lease, but does not disturb the possession, the vendee or lessee who volun- 
tarily leaves the premises cannot recover anything for work done on improvements, 
even though done pursuant to a request. Yates v. Bachley, 33 Wis. 185, 188 (1873) 
(lease) ; Miller v. Tobie, 41 N. H. 84 (1860) (purchase.) 

A third group of cases, in which the entire consideration for defendant’s 
void promise consists of plaintiff’s promise to perform services, grants plaintiff 
the reasonable value of his labor and materials and proceeds upon the theory 
of a contract implied in fact to pay the reasonable value, admitting the void 
agreement in evidence to rebut any presumption of gratuitous services. These 
cases are sometimes classified as quasi-contractual, yet the measure of recovery 
allowed is compensation to plaintiff, rather than an accounting by defendant 
for assets inequitably retained. See 2 Sepcwicx, Damaces (9th ed. 1912) §§650, 
651. In many of these cases either measure applied would bring approximately 
the same result, but it may be important to ascertain the actual basis of recovery. 

Thus, where plaintiff performed services as consideration for an oral promise 
to convey or devise land at a future date, the measure of recovery allowed was 
quantum meruit, with no regard to benefit actually conferred. Horn v. Ludington, 
32 Wis. 73 (1873); Tucker v. Grover, 60 Wis. 240, 19 N. W. 62 (1884); Ellis v. 
Cary, 74 Wis. 176, 42 N. W. 257 (1892); Koch v. Williams, 82 Wis. 186, 52 N. W. 
257 (1892); In re Kessler’s Estate, 87 Wis. 660, 59 N. W. 129 (1894); Martin v. 
Estate of Martin, 108 Wis. 284, 84 N. W. 439 (1900); Loper v. Sheldon’s Estate, 
120 Wis. 26, 97 N. W. 524 (1903); Taylor v. Thieman, 132 Wis. 38, 111 N. W. 
229 (1907); Nelson v. Christenson, 169 Wis. 373, 172 N. W. 741 (1919); Estate 
of Leu, 172 Wis. 530, 179 N. W. 796 (1920); likewise where an oral contract of 
employment was void because its term was for more than one year, Cohn v. Stein, 
61 Wis. 508, 21 N. W. 741 (1884); Salb v. Campbell, 65 Wis. 405, 27 N. W. 45 
(1886) ; Draheim v. Evison, 112 Wis. 27, 87 N. W. 795 (1901) ; same in the case of 
real estate brokers who performed under oral contracts void by Wis. Stat. (1929) 
§240.10 when their cause of action arose prior to the rule of Hale v. Kriesel, 194 
Wis. 271, 215 N. W. 227 (1927). Siefert v. Dirk, 175 Wis. 220, 184 N. W. 97 
(1921) ; Harris v. Peterson, 196 Wis. 310, 220 N. W. 174 (1928) ; Levine v. Mueller, 
201 Wis. 636, 231 N. W. 271 (1930); (1928) 4 Wis. L. Rev. 379. 
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The discussion above leads to the conclusion that, although many of the 
cases cited have been termed quasi-contractual, the principal case is illustrative 
of the only true quasi-contractual obligation among them, where there has been 
no request for plaintiff’s performance, hence no reasonable theory of legal 
relief excepting what defendant ex aequo et bono ought to pay. In the re- 
maining situations there has been a request for plaintiff’s performance, and 
even though the law will not enforce the contract under which it was rendered, 
it will receive it as evidence of a contract implied in fact to pay for them. 
Though these promises and requests pursuant to which plaintiff's acts are 
performed, are technically unenforceable because not in writing, they should 
not be termed quasi-contractual if judicial decision is to serve as the proper 
guide; for in no case do the courts apply the “benefits test” as the measure 
of relief. The recovery in such cases is actually based on obligation implied 
in fact and not upon unjust enrichment. To be historically correct, when the 
word “quasi-contract” is used, it should be taken to mean an obligation not 
pursuant to any request nor growing out of any contract. The nature of a 
quasi-contractual obligation is equitable; the contract theory of compensation 
for breach of contract is out of place, and since the judicial belief that such 
theory was necessary as a basis for jurisdiction in an action at law is now 
obsolete, the only true quasi-contractual obligation is to restore a benefit re- 
ceived in order to prevent unjust and inequitable enrichment. 

L. C. Aarons. 


Remepres—ConsTRUCTIVE Trusts—OraL AGREEMENTS TO ForM A JOINT 
ADVENTURE TO DeaL rn Lanp.—A group of men entered into an oral agreement 
to purchase a tract of land and authorized one of the members, X, a licensed 
real estate agent, to make the negotiations and complete the purchase. X sub- 
sequently purchased the land secretly in his own name and with his own funds, 
announced that it was not available, and refused to make an assignment to the 
group. Held: X holds title to the land as a constructive trustee. Krzyske v. 
Gaudynski, 242 N. W. 186 (Wis. 1932). 

The result of this holding indicates a departure from earlier Wisconsin cases. 
Under the Statute of Frauds, our court has refused to recognize oral agreements 
to form a partnership to deal in land or to grant relief by declaring a construct- 
ive trust of land purchased pursuant thereto when such land was acquired for 
the purposes of a partnership business, Seymour v. Cushway, 100 Wis. 580, 76 
N. W. 769 (1898); Richtman v. Watson, 150 Wis. 385, 136 N. W. 797 (1912); 
Bird v. Morrison, 12 Wis. 153 (1860) ; a fortiori, where the agreement to purchase 
land was foreign to the purpose of an existing valid partnership and where de- 
fendant without fraud or concealment took title in his own name, Clark v. 
McAuliffe, 81 Wis. 104, 51 N. W. 83 (1892); Scheuer v. Cochem, 126 Wis. 209, 
105 N. W. 573 (1905); Bosworth v. Hopkins, 85 Wis. 50, 55 N. W. 424 (1893); 
though it has been intimated that sufficient fraud will warrant the impressing of 
a trust, Seymour v. Cushway, supra; Richtman v. Watson, supra. The court has 
also refused relief where the oral agreement of purchase for joint benefit is wholly 
or partially unexecuted and specific performance is sought, Scheuer v. Cochem, 
supra; 42 A. L. R. 63, 75 (1926); where damages are sought for breach of the 
oral agreement, Langley v. Sanborn, 135 Wis. 178, 114 N. W. 787 (1908); Mc- 
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Millan v. Pratt, 89 Wis. 612, 629, 62 N. W. 588 (1895); but has recognized such 
oral agreements and permitted an accounting where it only remained to ascer- 
tain a money balance due as between partners, Smith v. Putnam, 107 Wis. 155, 83 
N. W. 288 (1900) ; Huntington v. Burdeau, 149 Wis. 263, 135 N. W. 845 (1912); 
Steuerwald v. Richter, 158 Wis. 597, 149 N. W. 692 (1914); Watters v. McGuigan, 
72 Wis. 155, 39 N. W. 382 (1888). Under the rule now common in other states, 
an oral agreement to form a partnership, being considered an agreement apart 
from any contract “for the sale of lands,” or “for the creation of any interest in 
lands” is not within the Statute of Frauds. Notes (1922) 18 A. L. R. 484 et seq.; 
(1924) 9 Corn. L. Q. 97; (1923) 23 Cor. L. Rev. 378. 

Although the principal case expressly sustains the above partnership cases 
which are applicable where a constructive trust is sought, it grants the same re- 
lief upon another theory. It points out that the rule of non-recognition of a real 
estate agent’s oral contract for commissions even for a quantum meruit recovery, 
Hale v. Kriesel 194 Wis. 271, 215 N. W. 227 (1927), does not prevent the recogni- 
tion of the real estate agent’s contract for the purposes of declaring the agent 
trustee of a constructive trust. Krzyskc v. Gaudynski, supra. That an agent 
by breach of his fiduciary duties by becoming purchaser in his own name with 
his own funds may become such a trustee is recognized. Roller v. Spilmore, 13 
Wis. 26 (1860); Harrop v. Cole, 95 Atl. 378 (1915 N. J. Eq.); 21 R. C. L. 819, 
830. Where confidence has been reposed and the facts warrant the conclusion, 
a constructive trust is imposed despite the Statute of Frauds, a valid contract not 
being essential to the existence of a superseding fiduciary relationship. Quaere, 
whether the existence of a factual partnership does not create a similar duty from 
the moment of the oral agreement; which duty should be enforceable regardless 
of whether the contract of partnership is recognized at law. True, the decision 
in the principal case was justified by the rule of agency above stated. Further- 
more, it was mentioned that the fact that defendant was a licensed real estate 
agent owing a higher duty was material. But it should be noted that in any of 
the Wisconsin partnership cases above, to which the court refers as still being in 
force, the purchasing partner might also have been termed agent of the others 
because his factual status as a partner made him so. That the breach of the 
fiduciary duties owed by one partner to another is actionable fraud is shown in 
Grant v. Hardy, 33 Wis. 668 (1873); Jones v. Kinney, 146 Wis. 130. 131 N. W. 
339 (1911); Goldman v. Cosgrove, 172 Wis. 462, 179, N. W.. 673 (1920). 

It is suggested, therefore, that the same obligations of utmost good faith are 
required in partnership as in other agency relationships; that such obligations 
arise irrespective of preéxisting contracts cognizable at law; that the partnership 
relation alone, which exists in fact from the moment of the oral agreement, 
should justify the court in passing over the Statute of Frauds in relieving 
against fraud without the necessity of reliance upon the law applicable to real 


estate agents. 
LeHman C. AARONS. 


SALES—FRAUD—MISREPRESENTATION AS TO THE CONTENTS OF A WRITING.— 
Seller’s agent, in soliciting an order for nursery stock from the buyer, a college mu- 
sic teacher, represented that he would plant the stock free, and that the order would 
be subject to cancellation or return. The buyer signed, without reading, the order 
blank which expressly stated that the order was not subject to cancellation, and 
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that the agent had no authority to promise to plant the stock. Upon later reading 
the printed terms of the order, and before any change of position by the seller, 
the buyer attempted to cancel the order. In the seller’s action on the contract, 
the lower court found for the buyer on the ground of fraud, and dismissed the 
action. On appeal, held, since “there was no misrepresentation by the agent of 
the company of the contract or any art or device practiced by him to prevent the 
reading of it,” the buyer’s “negligence” bars relief. Knight & Bostwick v. Moore, 
203 Wis. 540, 234 N. W. 902 (1931). 

The rule often stated in the Wisconsin cases is that one who signs a contract 
in negligent reliance on the fraudulent representations of the other party as to 
the contents thereof, can obtain no relief. One of the few cases which really sup- 
ports the rule is Dowagiac Mfg. Co. v. Schroeder, 108 Wis. 109, 84 N. W. 14 
(1900). Most of the other cases in which the rule appears may be explained on 
other grounds: as where evidence of fraud was scant, Standard Mfg. Co. v. Slot, 
121 Wis. 14, 89 N. W. 923 (1904); or where interests of third parties had inter- 
vened, Keller v. Schmidt, 104 Wis. 596, 80 N. W. 935 (1899) (negotiable note) ; 
or where there was a change of position of the seller due to the buyer’s laches, 
Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 423, 89 N. W. 538, 92 N. W. 246, 
252 (1903) (acceptance of proffered performance); Van Beck v. Milbrath, 118 
Wis. 42, 92 N. W. 657 (1903) (ratification). Even in Wisconsin, though, the 
standard of negligence which bars relief for fraud is not as rigid as that of the 
“reasonably prudent man” of tort law, but permits a consideration of individuals 
and circumstances. See Kaiser v. Nummerdor, 120 Wis. 234, 238, 97 N. W. 932, 
934 (1904). Then a consideration of the lack of business experience and acumen of 
the buyer in the principal case might have induced many courts to give him relief; 
1 Brack, RecIssIoN AND CANCELLATION (2d ed. 1929) §§124, 125. At any rate, 
in allowing mere negligence to bar relief for fraud the Wisconsin court adopts 
a rather harsh standard. The weight of authority seems to be contrary. Fiorito 
v. Clyde Equipment Co., 2 F. (2d) 807 (C. C. A. 9th, 1925); Bixler v. Wright, 
116 Me. 133, 100 Atl. 467, L. R. A. 1917F, 633 (1917); Providence Jewelry Co. 
v. Crowe, 113 Minn. 209, 129 N. W. 224 (1911); 1 Brack, op. cit. supra §66; 
1 Pace, Contracts (2d ed. 1919) §§230, 233. In the law of mistake, it is gen- 
arally held that A cannot enforce a contract against B if A knew at the time the 
contract was made that B was mistaken as to its terms. Galloway v. Russ, 175 
Ark. 659, 300 S. W. 390 (1927) ; Barteldes Seed Co. v. Elevator Co., 161 S. W. 399 
(Tex. Civ. App. 1913); Hardman Lumber Co. v. Keystone Mfg. Co., 86 W. Va. 
404, 103 S. E. 282 (1920); Harron v. Foley, 62 Wis. 584, 22 N. W. 837 (1885); 
1 Pace Contracts (2d ed. 1919) §280. It would appear that such a situation is 
a weaker one for relief than the principal case. In Miller v. Stanich, 202 Wis. 
539, 230 N. W. 47, 233 N. W. 753 (1930), Note (1931) 6 Wis. L. Rev. 246, an illit- 
erate lessor, misled by a mistake of his attorney in dating the wrong lease, sent it 
to the lessee, who accepted it without knowledge of the mistake. The court gave re- 
lief to the lessor, stating that his inadvertence did not constitute sufficient negligence 
to bar relief in the absence of prejudicial change of position by the lessee. Thus, the 
mistaken lessor is given relief against his faultless lessee, while the music teacher 
of the principal case is left without recourse against the fraudulent salesman and his 
principal. The results appear to be inconsistent. 

THEODORE BOLLIGER 
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TaxaTION—Girts IN CONTEMPLATION OF DeEATH—CONSTIIUTIONALITY OP 
PresumptTion.—A Wisconsin statute provides for the taxation of gifts made in 
contemplation of death, and that gifts made within two years of the death 
shall be deemed to be made in contemplation thereof: Ws. Stat. (1929) §72.01 
(3). Over the period of almost two decades prior to his death, H. had made large 
gifts to his wife and children. The preponderance of the evidence was to the 
effect that these gifts were not in fact made in contemplation of death. Testimony 
showing the deceased’s energy of mind and activity in business was admitted; but 
that of a physician as to the “remarkably good health” of H. was stricken out. 
The county court determined that those gifts made by the deceased within two 
‘years prior to his death were made in contemplation thereof, and hence were 
taxable. On appeal this was affirmed: In re Harnischfeger’s Will; Harnischfeger 
et al v. Wisconsin Tax Commission (Wis. 1932) 242 N. W. 153. 

Of recent years, when the extravagances of governments, both state and 
federal, have made necessary the imposition of every possible tax, the attention of 
legislators is directed to the loss of revenue occasioned by evasions of the estate 
tax through transfers by way of gift. As a result, there has been a tendency toward 
the broadening of the scope of the words “in contemplation of death” in order 
to facilitate the collection of this tax. The method has been the creation of the 
presumption that gifts made within a definite time prior to death are made in 
contemplation thereof. It is in the consideration of this presumption that the 
constitutional question is presented whether the selection of certain gifts as ob- 
jects of taxation is so arbitrary and unreasonable as to amount to the taking 
of property without due process of law, and hence prohibited to the federal 
government by the Fifth Amendment, and to the states by the Fourteenth. 

There is no doubt concerning the propriety of the taxation of gifts inter vivos 
at rates comparable to those imposed on bequests. See Bromley v. McCaughn 
(1929) 280 U. S. 124, 50 Sup. Ct. 46. Likewise, property transferred in actual 
contemplation of death may be treated as part of the gross estate of the deceased 
for purposes of taxation: Milliken v. United States (1931) 283 U.S. 15, 51 Sup. 
Ct. 324. This case is reviewed in (1931) 17 A. B. A. Jour. 809. When, however, 
a presumption has been created, the transfer is usually made only prima facie evi- 
dence of the donor’s state of mind, which can be repelled by evidence of the 
generating causes of the gift. See Nichols v. Coolidge (1927) 274 U. S. 531, 47 Sup. 
Ct. 710. 

A statute creating a presumption that is arbitrary, or that operates to deny a 
fair opportunity to repel it, violates the due process clause: Western and Atlantic 
Railroad v. Henderson (1929) 279 U. S. 639, 49 Sup. Ct. 445; Bailey v. Alabama 
(1911) 219 U. S. 219, 31 Sup. Ct. 145. Mere legislative fiat may not take the 
place of fact in the determination of issues involving life, liberty, or property: 
McFarland v. American Sugar Refining Co. (1916) 241 U. S. 79, 36 Sup. Ct. 498. 
The former Wisconsin statute provided that every transfer made within six years 
of the death of the donor, without adequate consideration, should be construed 
to have been made in contemplation of death: Wis. Strat. (1919) §1087-1 (3). 
This presumption was conclusive, and could not be overcome by evidence as to 
the actual intent. The statute was held by the United States Supreme Court to 
enact an arbitrary classification, violative of the Fourteenth Amendment, in that 
the statute imposed a tax upon an assumption of fact which the taxpayer was 
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precluded from denying: Schlesinger v. Wisconsin (1926) 270 U. S. 230, 46 Sup. 
Ct. 260, 43 A. L. R. 1224. Comments: (1926) 39 Harv. L. Rev. 1096; (1926) 35 
Vare L. J. 1011; (1926) 10 Munn. L. Rev. 614; (1926) 24 Micu. L. Rev. 732. 

State legislation declaring that proof of one fact or a group of facts shall 
constitute prima facie evidence of the main or ultimate fact in issue is valid only 
if there is a rational connection between what is proved and what is to be inferred. 
A statute of Georgia provided that “every insolvency of a bank shall be deemed 
fraudulent” and that the officers shall be severally punished, with the proviso 
that the presumption of fraud might be repelled by the introduction of certain 
specified evidence. The United States Supreme Court held that the presumption 
there involved “does not rest upon definite basis ...is unreasonable and arbitrary” 
and as a consequence is repugnant to the “due process” clause: Manley v. Georgia 
(1929) 279 U. S. 1, 49 Sup. Ct. 215. Comment (1930) 24 Itz. L. Rev. 689. 

The presumption created by the statute that the transfers in question were 
made in contemplation of death can not stand against ascertained and proven 
facts showing the contrary to be true: United States v. Wells (1931) 283 U. S. 
102, 51 Sup. Ct. 446. The fact is manifestly important that the immediate and 
moving cause of the transfers was the carrying out of a policy, long followed 
by the deceased in dealing with his wife and children, of making liberal gifts to 
them during his lifetime: Jbid. Although the Wells case was noted by the Wis- 
consin Supreme Court in its consideration of the Harnischfeger case, and al- 
though the executors offered proof of the most positive kind as to the moving 
cause of the gifts, nevertheless the presumption was permitted to stand. 

The attitude of the United States Supreme Court is that statutory presump- 
tions not only must be rational in themselves, but must be open to refutation. 
Indeed, there is convincing reasoning to the effect that the two year presumption 
in the Federal Revenue Act of 1918 is shown to be rebuttable by the use of the 
words “unless shown to the contrary”. Rea v. Heiner (S. D. Fla. 1925) 6 F. (2d) 
389. However, at the same time that the Wisconsin Court was considering the 
Wisconsin act taxing gifts made within two years of death, the Federal Supreme 
Court was considering the similar provisions in the Federal Revenue Act of 1926, 
44 Stat. 9, 70, §302 (c). Under an analogous state of facts, the taxpayer had been 
permitted to show by competent evidence that the transfer was not in fact made 
in contemplation of death. On appeal by the Commissioner of Internal Revenue, 
the Supreme Court held that that sentence in the federal act was invalid which 
purported to deny to representatives of an estate the right to repel the two year 
presumption by the use of such evidence: Heiner v. Donnan (1932) 52 Sup. Ct. 358. 
Comment (1932) 41 Yate L. J. 906; (1932) 27 Int L. Rev. 456 

In view of the above, it would seem that the Wisconsin Supreme Court in 
the instant case has again taken the pioneer position in the acceptance of new 
theories regarding the property rights of individuals. The appeal of the executors 
in the Harnischfeger case to the United States Supreme Court was dismissed for 
the want of a substantial federal question. The cases cited in the per curiam 
opinion lead to the inference that the court was disinclined to enter the field 
of factual controversy: Harnischfeger et al. v. Wisconsin Tax Commission (1932) 
53 Sup. Ct. 23. 

J. K. Norz. 


[The foregoing note is reprinted, by permission, from 27 Int. L. Rev. 457.] 
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NEWS OF THE SCHOOL 


ENROLLMENT—Total enrollment for the summer session of 1932 was 103. 
Compared with the 113 enrolled in the 1931 summer session, this shows a de- 
crease of 9%. 

The enrollment figures for the current session, as of Oct. 24, 1932, as com- 
pared with corresponding figures of last year are as follows: 











First year (including Letters and Science Students taking 1931 1932 
five or more hours of law) 132 135 
NIE SIDE icsisicsciniccccisiseatics 92 111 
RE DE ices sesicsiesnecscriaseasizninn 69 84 
TINIE: sssaseacsicsecttibiaesesencmiconsads 293 330 





The above statistics show an increase of over 12% in total enrollment. It will be 
noted that the current enrollment in each class shows an increase over last year’s 
enrollment. 


Honors—One senior, Miles Lambert, was graduated magna cum laude in June. 
Three seniors received degrees cum laude—Myron E. Baker, Mary Eschweiler, 
Francis J. Wilcox. The Salmon W. Dalberg Scholarship Prize, awarded each 
year upon recommendation of the faculty to a member of the graduating class, 
was won by Miles Lambert. 

John E. Mulder, last year instructor in law at the Wisconsin Law School, re- 
ceived one of the special fellowships given by Columbia University to faculty 
members in approved law schools who desire to engage in some special investi- 
gation. He is now pursuing his studies at Columbia Law School. 


Law Review Reunion—A banquet of members of the board of editors, past 
and present, of the Wisconsin Law Review, on October 21, was attended by some 
34 people. The banquet was held in honor of Dean Lloyd K. Garrison, who was 
one of the speakers of the evening. Other speakers were Miriam L. Frye, LL.B., 
1924, only woman editor-in-chief of the Wisconsin Law Review, and Governor 
Philip F. LaFollette, LL.B., 1922, editor-in-chief of the Review in 1921. 


Facutty MovemMents—Asst. Prof. Gausewitz and Mr. Boesel, lecturer in plead- 
ing, this summer attended the International Congress of Comparative Law at The 
Hague, Holland. Dean Garrison and Mr. Boesel attended the meeting of the 
American Bar Association at Washington, D. C., Oct. 12-15. 

Asst. Prof. N. P. Feinsinger, completing one of the courses of the late Prof. 
Ernst Freund, will teach Domestic Relations at Chicago Law School till Christ- 
mas while continuing his work at Madison. 


Lrecat Am Bureau—One hundred and seventy-eight clients financially unable 
to afford legal advice were given help by the Legal Aid Bureau during the past 
regular term and summer session. The work this year is under the direction of 
Mr. Feinsinger, faculty chairman, and John H. Shiels, student chairman. The 
students engaged in Legal Aid are: 


Seniors: John H. Shiels, John Stedman, Robert Pike, Kenneth O’Connell, 
Kenneth McLeod, Austin Forkner. 

Second year: S. Richard Heath, Lloyd Allan, Warren Dana, Henry Fox, Ed- 
win Conrad, Herbert Thatcher, Albert C. Heller. 








STATE BAR ASSOCIATION 


GENERAL DESCRIPTION 


The official organization of the legal profession in Wisconsin is one with 
which the law student and the young lawyer should become acquainted early in 
his professional career. The services offered by it are too numerous to describe 
in detatil in this statement. They all look toward and have for their ultimate 
purpose the maintaining of high standards for the profession and the protection 
of the lawyer in his special prerogatives. 

President Hartley, in his address to the Association last June, gave a good 
general description of the work of the Association, stating, in substance, that such 
work may be classified under three subdivisions, as follows: 

1. Committees which furnish the machinery by which the Association func- 
tions as an organization such as those on Membership, Publication, Finance and 
Budget, Necrology, History of the Bar, Local Bar Associations, and Coordination 
of the Bar. 

2. The second group has to do with the practice of the law as it affects the 
lawyer and the public and includes the committees on Qualification for the Bar, 
Grievance, and Unauthorized Practice of the Law. Their work is primarily io 
protect the public by maintaining high standards for admission to practice and 
by requiring and enforcing a strict moral and ethical code of professional conduct. 

Mr. Hartley called attention to the excessive number of lawyers in this coun- 
try and the natural tendency, because of that fact, to lower standards in order 
to meet the necessity of gaining a livelihood,—particularly by the unscrupulous 
lawyer. The obvious solution is to raise the requirements for admission to prac- 
tice, for it is not desirable to admit almost anyone to practice law and then at- 
tempt to remedy the situation by disbarment or other disciplinary proceed'ngs. 
It is in the interest of the public that it be protected from the practice of law by 
those not having requisite qualifications or by those who are held to no such 
rules of conduct. 

3. The third group of committees deals with questions solely for the benefit 
of the public. They are the Committees on Cooperation with the American Law 
Institute; Property Laws; State Commissions; Uniformity of Inferior Courts; 
Automobile Accident Cases; Amendment of Law; and Rules of Practice and 
Procedure. 

Further statements as to the work and services offered by the State Bar As- 
sociation will be presented in these pages from time to time. Information re- 
garding the Association may be had at any time by applying to 

Gilson G. Glasier, Secretary and Treasurer, 
Madison, Wisconsin. 








